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4D YESTLSESMENT. 


OME years ago the Author publiſhed, in Octavo, a © Treatiſe 

© on the Laws concerning the Election of the different Repre- 

“ ſentatives ſent from Scotland to the Parliament of Great Britain, 
„ with a Preliminary View of the Conſtitution of the Parliaments 
— an. and Scotland before the Union of the two kingdoms.“ 


Since that time, many new caſes have occurred, which have been 


the ſubject of deciſion in the Court of Seſſion, and in Committees 
of the Houſe of Commons. 


On that account, and in order to correct ſome miſtakes, the 
Author intended to publiſh a Second Edition. But the additions 
which he found it neceſſary to make in almoſt every page, ſoon con- 
vinced him that his Publication would form a new work rather than. 
another edition of a former one; eſpecially as, from his reſearches, 
he thought himſelf enabled to throw conſiderable additional light 
upon the Ancient Conſtitution of the Parliament of Scotland, a ſub- 


ject which has been but little attended to by the Hiſtorians of that: 
part of the united kingdom. 


The preſent Volume appears, therefore, under a different title. 
It has been conſiderably augmented, by inſerting in the Appendix. 
the Acts of the Parliaments of Scotland and Great Britain relative 
to the ſubject. The Author, however, flatters himſelf that the work 
will be more complete and uſeful by this addition, which was ſug- 
geſted by a friend, to whom, and to ſome others whoſe names it 
would do him honour to mention, he lay under great obligations in 
the proſecution of this undertaking. 
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RE AT BRITAIN is the only monarchical ſtate now ex- 

iſting, where the rights and privileges of the ſubject are, by 

the conſtitution, perfectly ſecured againſt the incroachments of the 

Prince, and where no law can be made, or tax impoſed, without * 
conſent of repreſentatives choſen by the people. | 


Although it has been the work of many ages to bring this ad- 
mirable conftitution to that degree of perfection which it has now 
attained, the ſeeds of it are to be diſcovered in the annals of thoſe 
nations that overſpread Europe upon the declenſion of the Roman 
empire, and whoſe cuſtoms and manners made ſo remarkable an al- 
teration upon the face of that quarter of the globe. Men who, 
from their infancy, had imbibed the ſpirit of liberty and indepen- 
dence, and allowed ſuperior command only to ſuperior merit, real 
or ſuppoſed, were not formed to yield to the unlimited controul of 


a ſingle ruler, or to ſubmit to the arbitrary dictates of one whom 


they themſelves had elevated to diſtinction. Hence, in all the new 
kingdoms eſtabliſhed in Europe, upon the irruption of the northern 
nations, the power of the Monarch, at firſt only the leader of the 
conquering army, was of a very limited nature. Nothing of mo- 
ment was done or undertaken but with the advice of the great and 
leading men, the Proceres Regni, who formed a body known by 


A different 
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* 


„ 1 rein d eb o e n N 


different names in different countries. The Cortes in the kingdoms 
of Arragon and Caſtile, the annual aſſemblies held in France under 


the names of les Champs de Mars, and les Champs de Mai, after- 
wards ſucceeded by the States General, the Wittenagemote in Eng- 
land during the Anglo-Saxon government, were all of one origin, 
and, being inveſted with high authority, rendered the power of the 
Kings more the ſhadow than the ſubſtance of regal dominion. 


It muſt not, however, be ſuppoſed, that, in the ages to which I 


now refer, the whole body of the people were free and indepen- 


dent. The idea of an univerſal political liberty was then unknown. 
It was even inconſiſtent with the feudal ſyſtem that took place in 
the new kingdoms of Europe; and no example of a conſtitution 


formed upon a baſis ſo excellent appeared, till that ſyſtem had 


greatly declined, and had been in a manner obliterated. 


Neither muſt we ſuppoſe that one and the ſame mode of govern- 
ment was eſtabliſhed in each of the ſeveral kingdoms formed upon 
the ruins of the Roman empire, or that the ariſtocratical liberty 
with which each was at firſt influenced, continued to produce the 
ſame effects in all. In ſome, the power of the Monarch was more, and 
in others leſs limited. In ſome, the national council was compoled 
only of a few great and leading men; in others it was more diffuſed, 
and comprehended a greater part of the body of the people. The 
circumſtances of ſituation, climate, foil, commerce, and religion; 
the diſpoſitions and talents of Princes; the factions amongſt the 
great men, tended, 1n the courſe of years, to introduce revolutions 
in the political ſyſtem, and to form new conſtitutions of govern— 
ment; ſo that, while one nation daily improved, and at laſt brought 
its political liberty to the higheſt luſtre, others gradually declined, 
and, in the end, ſunk under the abject yoke of abſolute monarchy, 


To 
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To point out the various revolutions in government that have 
taken place in the different nations of Europe, and to trace the 
cauſes of theſe revolutions, were to write the hiſtory of many ages. 
The reader may conſult other authors on that ſubject; which, 
though highly entertaining to a philoſophic and inquiring mind, 1s 
not immediately conneQed with the view or intention of this Trea- 


tiſe. It will be ſufficient for my purpoſe to give a ſhort ſketch of 
the riſe and progreſs of Parliament in this iſland, 
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Of the Riſe and Progreſs of Parliament in Great Britain. 
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Of the P aa of England. 


UTHORS have differed much with regard to the word 
PARLIAMENT. Some derive it from the French, others 
from the Celtic“; but all agree that it was unknown in this iſland 
prior to the aera of the Norman conqueſt ; nor do we "find i it uſed 
in the ſenſe now affixed to it, even in England, till the reign of 
Henry III. Hence Craig, in his Treatiſe De Feugis Þ, has been 
| A 3 led 


See Barrington's Obſervations, page 67, 


+ Ingulphus, a contemporary hiſtorian, uſes it to denote an aſſembly or ſynod of 
Monks, page 103. 104. 131. Bruſſel ſays, that, in France, the A/emblee Generale did 


not take the narae of Parliament till about the middle of the 13th century: © Enfin ce 


© ra etè que vers le milieu du xiii. ſiecle que / Aſemblẽe Generale, autrement la cour de 
© Plaits generaux tu Roi, prit le nom de Parlement: Nauvel Examen de Puſage general 
des Fiefs en France, par. Monſieur Bruſſel, vol. 1. pag. 321. The court of the tour 
boroughs, which will be taken notice of in the ſequel, was ſometimes called by the: 
name of Parliament. See Curia Quatuor Burgorum, cap. 1. 


+ Lib. 1. dieg. 7. $ 11. He does not mention any of the Henrys in particular, but: 


it is plain that he alludes to Henry III. 
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led to obſerve, chat parliaments were firſt introduced by that Prince. 


But, although the great council of the nation was, during his reign, 


brought nearer to the plan upon which parliament is now eſtabliſh- 
ed, thoſe who ſuppoſe that the Kings of England were, till that pe- 
riod, poſſeſſed of abſolute power, and unlimited authority, muſt be 


little verſed in the hiſtory of that kingdom. In like manner, the 


word Parliament is not to be found in any of the Scottiſh ſtatutes 
prior to thoſe of Robert Bruce: And we are told by Abercromby *, 

that it was uſed for the firſt time in Scotland in the treaty of mar- 
riage with Edward I. of England, in the year 1290; but, if I 
miltake not, it is to be found in an inſtrument of a ſtill older date, 
to be taken notice of in the ſequel, and inſerted in the Appendix, 


No. 3. The thing itſelf, however, certainly exiſted at a-much ear- 
lier period, though under another name. 


What particular form of government took place in the different 
kingdoms or ſtates into which the iſland of Great Britain was di- 
vided, before the greateſt part of it became a Roman province, can 
only be a matter of conjecture. We look in vain for certainty in 
ages ſo dark and remote: But as, in all probability, it was peopled 
from Gaul, it is natural to ſuppoſe that the ſame manners and cuſ- 


toms would be introduced which prevailed in that part of the con- 
tinent whence the firſt ſettlers came, and are ſo well deſcribed by 


the two beſt hiſtorians their own, or, perhaps, any age has produ- 


ced, Caeſar and Tacitus. 


While the province of Britain remained under the power of the 
Romans, it would no doubt be ſubject to their mode of government 
and laws; but, when they were obliged to abandon it, in order to 


preſerve countries nearer the ſeat of empire, and the luxurious and 


eſſeminate 


* Vol. 1. page. 460. a Ip 


- 2 0 po $7 AY - a 2 ha 
. ˙ 


* 
3s 
5 
x 
a) 
b 
* 
. 
5 
5 
5 


£ 
4 
. 


n r i Ni'6'D AND; 7 


effeminate Britons were overpowered by the Saxons, the form of 
government to which theſe new conquerors were accuſtomed, and 
whoſe very language ſoon prevailed over all that part of the land 
which they ſubdued, would naturally take place, We accordingly 
find, that, even during the Heptarchy, all matters of public concern 
were directed by the King, with the advice of the great council of 
the nation, which was held under the ſeveral different names of 
Michel Synoth, or Great Council, Michel- gemote, or Great Meet- 
ing, and, more frequently, Wittenagemote, or the Meeting of the 
Wiſe Men. | h . 


After the union of the different kingdoms that compoſed the 
Heptarchy, King Alfred ordered this national aſſembly to meet 
twice in the year, or oftener, if neceſſary; and, as the ſucceeding 
Saxon and Daniſh Monarch held frequent councils of this ſort, for 
the purpoſe of enacting laws, ſo, from the titles prefixed to theſe 
laws, we may ſafely conclude, that both the King and the great 
council were underſtood to have a joint, but neither of them an ex- 
eluſive or independent authority, in matters of that kind *. 


Who 


* The preamble to the Laws of Alfred is thus expreſſed : © Ego Alfredus Rex in 
unum colligi et literis conſignari juſſi, multa eorum quae parentes noſtri obſerva- 
bant, quae mihi placebant, et multa corum quae mihi non placebant rejeci cum meo ſa- 
pienti concilio, et alio modo juſli obſervari, quoniam non audebam tentare meorum 
aliqua ſcriptis comignare. Porro, etiam me latuit quid eorum placuerit illis qui nobis 
ſuccederent; aſt cum deprehenderim ſive in diebus Inae cognati mei, vel in Offae 
Merciorum Regis, vel in Æthelberti, qui primus baptiſma accepit in natione Anglica, 
ea quae mihi juſtiſſima videbantur, exinde collegi et reliqua neglexi. Ego Ælfredus 
occiduorum Saxonum Rex omnibus meis ſapientibus hic uſus ſum, et illi dicebant 
quod ipſis omnibus bene placuerint ea ut obſervarentur. 


[4 : 


4 


The laws of Edgar are 
intitled, Hoc eſt inſtitutum quod. Eadgarus, cum ſapientum ſuorum conſilio, inſtituit.“ 


And thoſe of Athelred, Hoc eſt conſilium quod Æthelredus Rex et ſapientes ejus 


c conlultaverunt.” 
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Wo wete the conſtituent members of this great council, our beſt 
antiquaries have not been able with certainty to decide. It is agreed 


on all hands, that the Biſhops and Abbots, and the Aldermen, or 


governours of counties, were admitted to it; and it is not unnatural 
to ſuppoſe, that the judges, or men learned in the law, would like- 
wiſe make part of an aſſembly of that kind. 
that the more conſiderable proprietors of land would be entitled to a 
feat in this national council; but I can fee no certain ground for 


concluding, that, in thoſe days, there was any ſuch thing known as 
a repreſentation of boroughs. The preſent cities and boroughs were 


then little better than villages; they were part of the demeſnes-ei- 
ther of the King or of great men; and the nature of the government 


ſavoured too much of ariſtocracy to countenance ſuch a repreſen- 


tation *. 


The Norman conqueſt is a remarkable aera in the Engliſh hiſto- 
ry, and could ſcarcely fail to produce at leaſt a temporary revolu- 
tion in the internal polity and conſtitution of that kingdom. Wil- 
liam, though he founded his title to the crown both upon a pre- 
tended will of King Edward, and upon a ſuppoſed election by the 
people, ſtill retained the idea and the manners of a foreign conquer- 
or. He, for a time, indeed, ſhewed great affability and regard to his 
new ſubjects; but he took care to place all real power in the hands 
of his Norman followers ; and the commotions that happened after 
he left the kingdom, on his firſt expedition to Normandy, furniſh- 
. | ed 


- 


© con{ultaverunt.? The Liber Conſtitutionum aſcribed to the 4 Prince begins thus: 
Haec eſt conſtitutio quam Rex Anglorum, et tam ordinibus conſecrati, quam Laici 


« ſapientes, elegerunt et conſtituerunt.” And the laws of Canute, though a conqueror, 


are deſcribed in the fame manner: © Hoc eſt conſilium quod Cnutus Rex, totius An- 


« 5lac et Danorum et Norwegorum Rex, cum ſapientum ſuorum conſilio, ſancivit. 


See IWilkins's Angle- Saxen Laws, 4 


* Sce Brady's Treatiſe of Englith Boroughs, page 3. 4. 5. &c. 


It is alſo probable, 


cur. . OB ENGLAND. N 


ed him, at his return, with a pretext for uſing the Engliſh with 
much rigour. This produced new inſurrections; but theſe, by proving 
unſucceſsful, gave only a handle for ſtill greater ſeverity; and, by 
the confiſcations which followed, added conſiderably to his power, 
and enabled him, even with ſome ſhew of; juſtice, to gratify the ra- 
pacity of the Normans. He aecordingly ſtripped the natives almoft 
entirely of their property, and, eſtabliſhing. the feudal ſyſtem over 
the whole kingdom, as it then ſubliſted in France and Normandy, 
he divided all the lands-in England, excluſive of the church lands 
and the royal demeſnes, into about 700 baronies, which, with the 
reſervation of the ordinary feudal ſervices, he beſtowed upon the 
moſt conſiderable of his Norman followers ; and theſe, again, par- 
celled out part of the lands ſo conferred upon them to other foreign- 
ers, who were denominated knights, or vaſſals, and paid to the ba- 
rons the ſame ſervices and ſubmiſſion which they theinſelves paid to 
the Sovereign. Nor did William ſtop here; he brought the eceleſi- 
aſtical revenues under the ſame feudal government, and obliged the 
biſhops and abbots to furniſh, during the time of war, a certain 
number of knights, or military tenants, proportiqned to the extent 
of territory which they e 4 


By this innovation, William's power muſt have become greater, 

and his authority more extenſive, than that of any of the Engliſh: 
Monarchs, during the period of the Anglo-Saxon government. The 
natives, either totally diſpoſſeſſed of their lands, or glad to hold them 
of the Norman barons, would not be called upon to aſſiſt the Sove- 
reign with their councils; and the Normans, who came in their 
place, owed too much to the arbitrary ſway of William to pretend 
to controul his authority. CGonſtamty employed, not. only in his 


B reign, 


* At this time the number of knights fees i im England was 6021 * wha 28015; 
were granted by William to. the. church, or in mortmain ; Biag. Brit. vol. 5. pag. 335 1. 
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reign, but during the reigns of his immediate ſucceſſors,” either in 
ſecuring themſelves againſt the revolts of the natives, or in ſerving 


their Princes in expeditions to the continent, they could not, for 
ſome time, acquire ſo firm an eſtabliſhment as to enable them effec- 

tually to repreſs the arbitrary dominion which theſe Princes exer- 
ciſed. No ſooner, however, did they begin to unite with the na- 


tion, and to gain a ſecurity in their poſſeſſions, than the natural ge- 


nius and manners of the country whence they came taught them 
to oppoſe even the appearance of deſpotiſm; and thus the very fa- 
vours which the Conqueror beſtowed upon his followers nn to 
make them the more formidable to his poſterity. 

We muſt not, however, imagine, that the ancient mode of go- 
vernment ſuffered ſo material an alteration by the conqueſt, as to 
render the great council of the nation no longer a part of the 
conſtitution, or that the firſt Kings of the Norman race were totally 
independent. An alteration ſo favourable to the crown was not to 
be eaſily brought about, and was, indeed, totally inconſiſtent with 
the feudal ſyſtem, which, if William did not firſt: introduce into 
England, he certainly eſtabliſhed and confirmed; It was the privi- 
lege, as well as the duty, of all thoſe who held in capite of the So- 
vereign, to attend his great court, of which they were the peers; 
and, although William, and his immediate deſcendants, were not ſo 
dependent upon the will of the barons, who, from the cauſes above 
mentioned, were then only in the infancy of their power, there 
are many inſtances of theſe barons being ſummoned to attend the 
great council along with the dignified clergy, who were underſtood 
to have a twofold right to be called; frf, in conſequence of ancient 


uſage during the Anglo-Saxon government; and, /econdly, as being 
themſelves the King's tenants in capite for their fees “. 


But 
* Puring the reigns of the three firſt Norman Kings, the great council met thrice 


in 
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But theſe councils differed materially 71 parliaments, as they 
are now underſtood. There was no election of repreſentatives for 
counties or boroughs; no ſeparate houſes of Lords and Commons. 
The biſhops, and abbots, and the barons, Who were the immediate 
vaſſals of the crown, were the only members of theſe councils; and 
they all met together in one body to deliberate upon public affairs. 


Nay, what is very remarkable, inſtances occur of foreign barons ſit- 


ting and voting in the great council of the nation; and we find 
laws that were enacted in foreign parts binding upon the kingdom. 
Several Norman barons voted in the great council which was ſum- 
moned in 1164, by Henry II. for the purpoſe of trying Thomas a 
Becket *: And one of the moſt equitable laws made in that Prince's 
reign, forbidding the goods of a vaſſal to be ſeized for the debt of 
his Lord, unleſs the vaſſal were ſurety for the debt, and ordering 
the rents of vaſſals to be paid to the creditors of the Lord, and not 

to the Lord himſelf, paſſed in a council which was held at Verneuil, 
and conſiſted of ſome prelates and barons of England, and others of 
Normandy, Poitou, Anjou, Maine, Touraine, and Brittany, and took. 
place in all theſe different territories f. 2 


B 2. While 


in the year, at the feaſts of Eaſter, Whitſuntide, and Chriſtmas. On theſe occaſions no 
ſummons was needful or uſual; and it was then called Curia de more, or Curia Regis de 
more co-adunata. But, if the King wanted to conſult. his great council at any other 
tune, it was regularly ſummoned, and, by way of diſtinction, was termed Corventus. 
Principum ex Precepto Regis; or Conventus Pracerum ex Edits Regis; Archaealogin, ul. 2. 
pag. 308. 


* Fits-Steph. pag. 39, 
+ Bened. Abb. pag. 248. This OY does not, indeed, ſay poſitively, that this law 
was ordered to be obſerved in England; but, as all the other countries mentioned by 


him were equally independent of each other, there is no reaſon to doubt its extending 


to England as well as to the reſt. His words are: Hoc ſtatutum et conſuetudinem 
*:ſtatuit Dominus Rex, et teneri praccepit, in omnibus villis us ful, et ubique in 5 
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| While the immediate vaſſals of the Gen continued to be few in 
number, there could be no neceſſity for repreſentatives; but, in time, 
| they became too numerous to meet together in one body. Thoſe who 
i had only ſmall fees were likewiſe apt to conſider attendance in the 
great council as a hardſhip, and, accordingly, wiſhed to avoid it. 
Some denied their tenures, on purpoſe to get free of the burden; 
and others uſed intereſt to obtain charters enen them from ſer- 


ving in parliament “. F Ant ln 


| Theſe circumſtances, joined to the great alteration made upon the 
ſtate of boroughs by the Norman Princes, Who beſtowed upon them 
territories in property, holding immediately of the crown, and by the 
acceſſion of wealth which growing induſtry and commerce produ- 

ced amongſt their inhabitants, naturally occaſioned à remarkable 


variation in the conſtitution of the great council. The eccleſiaſtical 
gieren, 


. — - 
1 we 
- 


« ſua Normannia, et Aquitania, et Andegovia, et Brittania, generale et ratum. Et, ut 
hoc ſtatutum firmiter teneretur et ratum lee ſcripto commendari, et ſigilli 
fſui auctoritate confirmari fecit. 


Sir George McKenzie, in his Obſcreations, page 12. takes notice of an act made in a 
Scottiſh parliament, or council, held upon the 23d of Auguſt 1513, within the king- 
dom of England, viz. at Twieſilhaugh in Northumberland; and thence he endeavours 
to refute the opinion, that the Kings of Scotland could not hold parliaments or coun- 
cils without their own territories. But it is plain that this act, which was the laſt of 
James IV. and diſcharged the ward, relief, and marriage of the heirs of thoſe who 
ſhould be ſlain, or die in the army, was not paſſed in a regular parliament, or council 
of the nation. It bears to have been enacted only by the © Kingis hieneſs with aviſe of 
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| | f | - 1 his Lordis being there for the tyme in his oift 3? and, as its only object was to diſ- 
1 ff charge certain caſualties due to the crown, and it was calculated for a ſpecial encourage- 
: 


the ſanction of the three eſtates. A fimilar indulgence, or encouragement, was given, 
by a regular meeting of the Scottiſh parliament, in 1522, not only to the crown vaſſals, 


but to the vaſſals of ſubject- ſuperiors. 


4741 
N j ment to thoſe of the King's vaſſals who were then ſerving in his army, it needed not 
| 


—— 
add +. At. _ 


ws. — 


* Coke 4. Inſt. 49. 


" ' = =_ 
— an, 2 — was awe "woes is 0 
— 
- 
* 
— 2 — I 


n e 


— 


Cunard, or E N. AN 5 13 


dignitaries, and dhe great barons, eontinoed to attend, in perſon, and 
were regularly ſummoned . The leſſer barons deputed a certain 
number from each county to repreſent their body; and the boroughs, 
as immediate tenants of the crown, were Wa permitted to ſend 
repreſentatives to the ene e. q 


At what preciſe period this new eftablichment firſt took ach. 1 51 
not with certainty appear: It has been generally aſcribed to that period 
of the reign of Henry III. when the Earl of Leiceſter was at the head 
of affairs. It ſeems, indeed, to be pretty evident from the great charter 
of King John, granted in 1205, that the repreſentation of the ſmal- 
ler barons had not then been introduced : For as, by that charter, 
the Archbiſhops, Biſhops, Abbots, Earls, and great barons of the 
realm, were to be ſummoned ſingly by the King's letters, ſo all 
the other ſmaller barons, who held of the King in capite, were to be 
ſummoned in general by the ſheriffs and bailiffs. Neither does this 
charter authoriſe us to believe, that any repreſentation of the bo- 
roughs had at that time taken place. The firſt ſummons for cal- 
ling the repreſentatives of counties and boroughs that is now ex- 
tant, iſſued no earlier than the 49th year of a III f. And we 

| B 3 


a 


.- have 


* To negle& the ſummoning of them was to infringe the conſtitution. King John 
attempted to exerciſe a prerogative of this ſort, but was obliged to give it up; and his 
great charter accordingly ſays: © Ad habendum commune conſilium regni faciemus ſum- 
© moneri Archiepiſcopos, Epiſcopos, Abbates, Comites, et majores Barones regni, ſigil- 
« latim per literas noſtras. And, when Henry. III. again neglected to ſummon ſome of 

the majores borones, the others refuſed to enter upon any buſineſs, < quia omnes tunc 
* teraporis non fuerunt juxta tenorem Magnae Chartae ſuae vocati, et ideo, ſine paribus 
* ſuis tunc abſentibus, nullum voluerunt tunc reſponſum dare, vel auxilium concedere, 
vel pracſtare.” The laſt attempt of this fort was made by Charles I. whom Bucking- 
ham, then afraid of being accuſed by the Earl of Briſtol, prevailed with to forbid the 
ſending a writ to that nobleman ; but, on the application of the Houſe of Lords, and 
their adjourning from day to day, and doing no buſineſs, the writ was at laſt iſſued ; 
Sullivan, Lecture 20. 


+ Anno 1266, 


* 
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have no certainty that the boroughs were regularly ſummon- 
ed ſo ſoon: All we find is, that the cities of York and Lincoln, 
and other boroughs of England, were written to, and required to 
ſend two of the moſt diſereet men; and the firſt regular ſummons 
we meet with directed to ſheriffs, for the election of citizens and 
burgeſſes, 1 is in- the 2 3d of, Edward HF! 


1 = ER.) * 


It is edually d uncertain when the eee of in! was firſt 
ſeparated into two houſes: That ſeparation muſt, however, have 
taken place before the year 1376, when we "ne a nen of the 
Commons elected by them oi (41 


From 


Anno 1295. * ENT ION 1 

+ This Speaker of the Commons, whoſe name was Peter de la Mare, had been im-- 
priſoned, and detained in cuſtody, by Edward III. for his freedom of ſpecch i in attack- 
ing the miſtreſs and the miniſters of that Prince; Hume, vol. 2. page 242. 


Carew, in his Watte page 6. FAY that, in the parliaments of the 18th and 22d of 
Edward I. the Lords and Commons met together to hear the cauſe of calling the par- 
liament, and, when that was declared, ſeparated, in order to conſider and debate a part 
of the matters given in charge. Sullivan ſays, that the ſeparation of the two houſes. 


does not appear previous to the reign of Edward I. and ſuppoſes that it aroſe fronr the 
great barons diſdaining to fit as equals with citizens and burgeſſes; page 228. 


In the journals of Queen Elizabeth's parliaments, by Sir Simonds D'Ewes, page 515.. 
another reaſon is to be found for the ſeparation, viz. „ tlrat the commons, fitting in 
« preſence of the King, and among the nobles, difliked it, and found fault that they 
© had not free liberty to ſpeak; and upon this reaſon, that they might ſpeak more 
freely, being out of the royal ſight of the King, and not among the great Lords, ſo 
far their betters, the houſe was divided, and came to fit afunder.* To this the fol- 
lowing anecdote is added: A bold and worthy knight, at the time when this was 
* ſought, (the King deſiring a reaſon of their requeſt, and why they would ſeparate 
© from their betters), anſwered ſhortly, that his Majeſty and the ' nobles being every 
one a great perſon, repreſented but themſelves ; but his commons, though they were 
& hut inferior men, yet every one of them repreſented a thouſand. of men.” 
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From that period we ſees a regular parliament, conſiſting of Lords 
and Commons; the fiat compoſed of the eccleſiaſtical dignitaries, 
and the great barons, or peets, who were ſummoned, fingulatim, by 
the King's letters, and the | /econd, of the repteſentatives of counties 

and boroughs, who, were ſummoned per vice-comites.. And the on- 

ly material alteration that happened, with, regard to either of theſe 

bodies, down to the union of the two Kingdoms, except during the 

time of the uſurpation, when the conſtitution, was totally unhinged, 

was, that, upon the diſſolution of monaſterieg, in the reign. of Hen - 

— ry VIII the number of the Spiritual Lords was, greatly reduced, 

= being thenceforth confined to the two Archbiſhops, and twenty-four 

1 Biſhops; whereas, formerly, the "Rey Abbots and -Priors made 
I part of that branch of the upper- houſe. 
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By the act of the 4th of Edward III. cap. 14. a parliament was ordained 
to be held once a year, and oftener, if neceſſary. By the act of the 36th | 1 


of the ſame Prince, cap. 10. it was likewiſe ordered to be held every 
year. By the ſtatute of the 16th of Charles II. cap. 1. the ſitting and 


holding of parliaments were not to be intermitted, or diſcontinued, 


3 above three years f. By the ſtatute of the 6th of William and Mary, 
0 cap. 2. it was enacted, that, from thenceforth, a parliament ſhould 
| N be 


* Before the diſſolution of monaſteries, twenty-ſix mitred Abbots, and two Priors, 
ſat in the Houſe of Lords; Black/ton, vol. 1. page 15 5. 


I This had been previouſly ordered by an act of the long parliament in 1640, known 
a by the name of the Triennial Bill, which enatted, that a parliament ſhould be held 
5 | © at leaſt every three years, though the King ſhould neglect to call it, in order to pre- 
© vent the inconvenience ariſing from a too long intermiſſion of parliaments.* And al- 
though the clauſes in this act, compelling the ſending out of writs, even without the 
King's conſent, were thought to be an encroachment upon the prerogative, or, as Lord 


Clarendon ſays, « derogatory to Majeſty, and letting the reins too looſe to the people, 


and were accordingly repealed by the act of the 16th of Charles II. cap. 1. yet the 
principle was retained, it being thereby ordered, as mentioned in the text, that the 


* fitting and holding of parliaments ſhall not be intermitted for above three years,” 
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be held once in three years at this teaſt ; and that no parkamient 


ſhould continue longer than three years from the day in which, by 


the writs, it was appointed to meet: But, by the act of the iſt of 5 
George I. cap. 38. it was ordered, that the then, and all ſubſequent 0 
parliaments, ſhould have continuance for ſeven years, unlen ſooner 


diffolyed by his mth and his ſucceſſors.” 


Having thus R's the reddes ich a ſhort ſketch of the ori- 
gin and conſtitution of the Engliſh parliament, and it being no part 
of my plan to enter into a diſcuſſion of the powers, or ſeparate de- 
partments, of its ſeveral branches, or of the mode of election of the 


Commons that has been there eſtabliſhed, I ſhall now proceed to 


conſider the origin and conſtitution of the Parliament of Scotland. 


CHAP. 
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N this chapter I propoſe, in the ii place, to trace the origin 

and the ancient conſtitution of the parliament of Scotland; and, 
next, to Rate, the ſeveral changes it underwent down to the union 
of the two kingdoms; after which, I ſhall point out in what parti- 
culars it differed moſt materially from the parliament of England, | 
agd MENS: to in the cauſes of theſe arne 


Of the Origin, and ancient Conſtitution, of the Parliament of Scotland. 


Tux more ancient hiſtory of Scotland, like that of other nations, 
is involved in obſcurity and fable. Particular circumſtances have 
alſo concurred to bring down that obſcurity to a later period than 
otherwiſe would have happened. Without accuſing Edward I. of 
England either of deſtroying or of abſtracting the public records 
and monuments of the kingdom, it is certain, that, ſome how or 
other, many of them have periſhed, and that, comparatively ſpeak- 
ing, few inſtruments, either of a public or private nature, prior to 
the twelfth century, have reached our days: Add to this the won- 
derful ſilence of our oldeſt hiſtorians, who, contented with giving a 
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recital of foreign wars and inteſtine commorions, and vain of hold- 
ing forth a long ſucceſſion of imaginary Kings, have entirely 
neglected to tranſmit to poſterity any diſtin account of the conſti- 
tution of their. country, even in their own times; and it will no 


longer be a matter of ſurpriſe that we know ſo little of a _— of 
ſuch importance. 


The Engliſh Ne many of the laws of their Saxon Kings ſtill 
preſerved; and to the wiſe policy of William the Conqueror, they 
owe a tolerable knowledge of the ſtate of their country at the pe- 
riod of that remarkable revolution which took place by: his aſcending. 
the throne. The Scots do not even pretend to have any laws of an 
older date chan the time of Malcolm II. who! began to reign only 
in the year 1004; and, from the names of offices, and hei titles, 
and other words, to be found in the ſtatutes aſcribed to that Prince, 
there ariſes at leaſt a ſtrong preſumption that they are the compoſi- 
tion of a later age. Sir H. Spelman conjectures, that the name of 5 
Malcolm II. has been erroneouſly ſubſtituted. by, tranſcribers in the 
place of Malcolm III. whoſe reign commenced in 1057, only a few 
years before the Norman conqueſt *; but there is reaſon to believe 
that they are the production of a ill later period T7. 


| Nawe Bd this darkneſs attending the Scottiſh hiſtory, we 
may reaſonably ſuppoſe, that, even in remote times, the form of go- 
vernment would be ſimilar to that which took place in England 
after the arrival of the Saxons, and was eſtabliſhed, though, perhaps, 
with ſome ſmall variations, in the other nations of Europe that were 
formed upon the ruins of the Roman empire: For, as far back as. 
we can go with any degree of cia we diſcover a limited mo- 


narchy; 
* Reliq. Spelm. pag. 28. Eſſays on Britiſh Antiquities, Effay 1. | 371 ; 


See Inquiry into the authenticity of Leges Malcolmi. 
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narchy ; and find, chat all matters of conſequence, or public concern, 
were tranſacted, not by the King alone, but by the King and his 
great council; and this great council is eaſily traced to have been 
of much the ſame nature with the great council of England during 
the time of the Saxons, and the reigns of the firſt Princes of the 


Norman line. 


*% 


| The ſtatutes of William T. commonly called William the Lion, 
who began to reign in 1165, are thus titled : * Statuta five aſſiſſae 
* regis, Willielmi Regis Scotiae factae apud Perth, coram epi, 
: Abbatibus, Baronibus, et aliis probis hominibus terrae ſuae: And 
the firſt chapter begins with theſe remarkable words : * Placuit regi et 
* confilio ſuo. The Epiſcopi, the Abbates, and the Barones, are 
well known; but it may be aſked, Who were underſtood by the 
general deſcription of the * alii probi homines terrae ſuae? whom 
we likewiſe find thus mentioned i in the ſecond chapter of the ſtatutes 
of Alexander II. as making a part of the great council: Statuit 
Dominus Rex Alexander, illuſtris Rex Scotiae, de conſilio et aſſen- 
* ſu venerabilium patrum, Epiſcoporum, Abbatum, Comitum, Baro- 
num, ac proborum hominum ſuorum Scotiae.” The words are, 
no doubt, both comprehenſive. and vague ; but the ſtatutes of theſe 
two Princes ſeem themſelves, to, give a pretty ſatisfactory anſwer to 
the queſtion, In the 32d chapter of the Statuta Willielmi, there is 
an enumeration of the members of the. great. council, which is more 
particularly deſcribed as conſiſting of the Praclati, Comites, Barones, 
and libere tenentes. The words are: * Statuit Rex Willielmus apud 
* Sconam, de communi conſilio et deliberatione Praelatorum, Comi- 
tum, et Baronum, ac libere tenentium, quod eccleſia ſancta Scoti- 
* cana, et ſancta religio, et univerſus clerus in ſuis juribus, libertati- 
* bus, ac privilegiis omnibus, manu teneantur in quiete, pace, et 
* ſemper ſub protectione regia. Hence we have good reaſon to 
conclude, that the: © alii probi homines terrae, mentioned in the 
C 2 title 


—— — 
- 


—— m—_— — N — — 2 


i 
/ 


. THE PARLIAMENT Boes. 


title of theſe laws, were no ) other chat the ſmall blöd, who held 


in chßite of the crown; and this concluſion is farther confirmed by 


the 3d chapter of the ſtatutes of Alexander II. which enacted, 
© Quod de caetero, non fiat ſacramentum de amiſſione vitae vel 
; membrorum hominis, ſeu terrae, niſi per fideles homines, et per 
« probos libere tenentes per cartas,” Indeed, the word homo was 
the uſual term in barbarous Latin to denote a feudal vaſſal; hence 
the King's vaſſals were, with i e called homines fur. | 


If the foregoing  bfervatibbis be well founded, we cannot pretend 
any authority from the legiſlature to pronounce, that, in thoſe days, 
the inhabitants of boroughs made part of the great council of the 
nation ; nor, indeed, do ſuch of our ancient laws as An, been 
BS authoriſe us, with any degree of certainty, to admit 
of repreſentatives from boroughs, as a regular conſtituent part of the 
parliament of Scotland, ſooner than the reign of David II. the 1 im- 
mediate ſucceſſor of Robert Bruce. GOTTEN. mY AHA 


We are not poſſeſſed of any ſtatutes paſſed during the reigns of 
Alexander III. or of John Baliol ; but there are ſtill extant two col- 
letions of laws ſaid to have been made in the reign of Robert 
Bruce, viz. the Prima, and the Secunda Statuta Roberti. From the 
Statuta Secunda, which, indeed, are not well authenticated, nothing 
is to be learned with regard to the conſtitution of the parliament at 
that time; but, if the title prefixed to the Statuta Prima, which 
were enacted in a parliament held at Scone, in the 13th year of Ro- 
bert's reign, can with propriety be confidered as evidence of the 


conſtituent members of that parliament, we may with reaſon con- 
_ clude, that no repreſentation of the boroughs had as yet taken place, 


no mention being there made of any ſuch repreſentatives, In that 


title they are thus deſcribed : * Robertus, Dei gratia, Rex Scotorum, 


anno regni ſui tertio decimo, dominica die poſt feſtum Sancti An- 
* dreae. 
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dreae Apoſtoli in Scotia, cum continuatione dierum ſubſequentium 
© reſidens apud Sconam in pleno parliamento ſuo, tento ibidem, 
* ſollempneque tractatu cum Epiſcopis, Abbatibus, Baronibus, et 
© aliis magnatibus de communitate totius regni ibidem congregata, 
* ſuper variis et arduis negotiis ipſum, et regnum ſuum tangentibus, | 
© ac in futuro tangere valentibus, ad honorem Dei, et ſanQae matris 

** eccleſiae, ad emendationem terrae ſuae, tuitionem populi ſui, et ad 

© pacem terrae ſuae manutenendam et affirmandam, de communi 
conſilio omnium Praelatorum, Comitum, Baronum, et libere te- 

* nentium praedictorum, ac totius communitatis praedictae, ordina- 
vit, condidit, et ſtabilivit; f ſtatuta infra ſcripta, per totum regnum. 

ſuum, ab omnibus perpetuo et inviolabiliter obſervanda *. 


There is ſurely nothing here that points out the inhabitants of 
boroughs, or repreſentatives from them; and we. meet with an enu- 
meration ſomewhat ſimilar, but equally excluſive of every idea of 
that kind, in the 32d chapter of the ſame collection of ſtatutes, . 
which, in order to enforce their obſervance, was addreſſed to the 
provoſts and bailies of boroughs, as well as other judges, and would 
not probably have overlooked the burgeſſes, if they had, in fact, 
had any ſhare in the paſſing of the laws thus ſolemnly promulgated 
in the name of the Sovereign. It begins thus: Robertus, Dei gra- 
* tia, Rex Scotorum, Juſtitiariis, Vicecomitibus, Praepoſitis, et eorum 
* Balivis, ceteriſque fidelibus ſuis univerſis et ſingulis, ad quorum. 

. © notitias praeſentes literae pervenerint, ſalutem; Sciatis, quod de 
conſilio et expreſſo conſenſu Epiſcoporum, Abbatum, Priorum, / 
© Comitum, et Baronum, ac totius communitatis regni noſtri, in ple- 
no parliamento, tento apud Sconam, die dominica proxima poſt 

© feſtum 


* Skene's edition of the old laws is not always to be truſted. I therefore take the 
above quotation from the manuſcript copy preſented to the Advocates Library by the 
Earl of Cromarty, which is the oldeſt now extant, and may therefore be eſteemed tha. 
freeſt from errors. | 
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< feſtum Sancti Andreae Apoſtoli, cum continuatione dierum ſub- 
ſequentium, anno regni noſtri tertio decimo, auctoritate noſtra re- 
* gla ſupraſcripta ſtatuta condita ſunt, et affirmata. Quare vobis 
* mandamus et . Wan, ene i 


„ 1 does, however, appear fr 200 1 14712 Ani up in 1 1326, 
2 } between Robert Bruce, and the Earls, Barons, freeholders, and com- 
| munities of boroughs, as they are there termed, by which he-obtain- 
ed a grant, during life, of the:tenth penny of all the rents and reve- 
nõues belonging to the laity, that burgeſſes had, in ſome degree or 
| other, been admitted to a parliament held upon that occaſion * M and, 
„ although ſo important a revolution is not taken notice of by Ah of 
| our hiſtorians, it is certain that they were conſidered as a ſeparate 
and diſtin& branch of the parliament in the reign of David II.; for, 
in the 41ſt chapter of the ſtatutes of that Prince, the three eſtates, 
2 115 or tres communitates regni, are particularly mentioned as follows: 
© In parliamento ad inſtantiam trium communitatum, per regem ex- 
preſſe conceſſum, et publice proclamatum, &c. In thoſe days 
there was no diſtinction, in a parliamentary view, between the Earls 
and Barons, and the other freeholders. The third eſtate muſt there- 
1 fore, even then, as it certainly did afterwards, have conſiſted of the 
burgeſſes, as the firſt did of the eccleſiaſtical dignitaries, and the 6 
cond of the Comites, Barones, and libere tenentes. 


Such is the portrait of the parliament of Scotland, that, in the times 
to which I now allude, is exhibited by what muſt, at leaſt at the 
firſt ſight, appear to be the beſt authority, viz. the declaration of the 
legiſlature itſelf, Several of our antiquaries, however, ſeem ſtrong- 
ly inclined to believe, that a repreſentation of the boroughs, in the 

legiſlative 


8 The original indenture is in the Advocates Library; and a copy of it is to be 
found in the Appendix, No. 1. 
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legiſlative body, took place at a much earlier period. Amongſt o- 
thers, the author of Obſervations concerning the Public Law, and 
the Conſtitutional Hiſtory of Scotland,“ lately publiſhed, has 
ſhown himſelf a moſt warm advocate in behalf of that hypotheſis; 
arid; although the arguments he adduces are far from being conclu- 
tive, ſome of them are too ſpecious to be altogether overlooked by 
thoſe who wiſh to inveſtigate a matter of ſome obſcurity with that 
care and' attention which the e ems: to Ahora | 
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This Aer ddd in | the firſt Mattie to a ber of Malcolm Ht: 
which is ſaĩd by him to make an expreſs mention of the parliamen- 
tary powers of the people. The words of it are: In nomine Sanc- 
e tae Trinitatis, ego Malcolmus, Dei gratia, Scotorum Baſileus, au- 
thoritate Regia, ac poteſtate Margaretae Reginae, uxoris meae, 
Epiſcoporum, Comitum, Baronumque regni mei confirmatione, et 
© teftimonio, elero etiam, adguigſcenteque populo. Sciant praeſentes 
© et futuri me fundaſſe abbaciam in monte infirmorum,” &c. This 
inſtrument is, however, nowiſe deciſive of the fact in proof of 
which it is quoted. For, in the firft place, the King had no need of 
the aſſiſtance or concurrence of his great council to enable him to 
make a grant of lands for the ſupport of a religious foundation. Se- 
condly, If, from this charter, we are to infer, that the burgeſſes, as 
deſcribed by the word populus, made part of the great council, we 
muſt, upon the ſame authority, admit to that afſembly the King's 
wife, and the whole body of the inferior clergy, who are likewiſe 
introduced as giving-their confirmation to,. and acquieſcence in, the 
grant. Thirdly, There appears no good ground for making the word 
populus applicable to the burgeſſes. This author is indeed of opi- 
nion, that, whenſoever the people are recorded as part of the parlia- 
ment, in a period antecedent to the invention of knights of the ſhire, 
or repreſentatives of counties, the alluſion muſt be made to the bur- 
geſſes, becauſe the inferior tenants of the crown, or ſmall barons, 


gave 
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gave perſonal attendance. This is, however, nothing but a mere 
conjecture, altogether unſupported by evidence, and not perfectly 
conſiſtent with another of his notions, that burgeſſes are alſo alluded 
to in ſome of our ancient laws, by the words alii magnates, - Did 
= we ever find the people, in an enumeration of the conſtituent parts 
| of the parliament expreſsly mentioning the ſmall barons or /zbere te- 
nentes, as well as the "clergy and the nobility, there might be ſome + 
colour for ſuppoſing that term to allude to the burgeſfes. But I have 
| | met with no inſtance of that ſort; and, as the ſmall barons are not 
particularly mentioned in this charter, we ſhould be at leaſt as well 
warranted to apply the word populus to them, even though its mean- 
ing were otherwiſe ambiguous, as to the burgeſſes, of whom no ex- 
preſs notice is taken in any of the old laws. It is, however, unne- 
ceſſary to enlarge upon this point; for, in the laſt place, the infe- 
rence attempted to be drawn from this charter reſts altogether upon 
a miſtaken interpretation of the word populus, which was not meant 
to denote any particular rank or order of the legiſlature, but the 
laity in oppoſition to the clergy; * clero etiam, adquieſcenteque po- 
pulo;' for in that ſenſe it muſt always be underſtood, whenſoever 
we find it, as here, joined to the clerus, or clergy. Of this many. 
inſtances might be given from public inſtruments. Several are taken 
notice of by Doctor Brady in his anſwer to Mr Petit, page 70. et 


eq. 


The term communitas regni, which frequently occurs in the old 
ſtatutes, is alſo reſorted to in aid of this favourite ſyſtem, but affords 
it no ſupport. The tota communitas regni, mentioned in the 7th 
chapter of the Statuta Wilhelm, which begins thus, Aſſiſa regis 
© Willielmi, facta apud Perth, quam Epiſcopi, Abbates, Comites, Ba- 
© rones, Thani, et tota communitas regni, tenere firmiter juraverunt, 
is either merely exegetic, or applicable to the ſmall barons only, the 

_ © probx 
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esd e e ee in the dennbie or title, and 
-the bere tenentes of the gad chapter. In tbe like manner, ; 715 , 
the fourth chapter af the ſtatutes of Alexander II. where it is ſaid, 
Statuit Rex, per conſilium et aſſenſum totius communitatis ſuae,' 
e only that che particular regulation then promulgated, was 
egacted with the advice and conſent -of the whole ſtate, or com- 
munity, as repreſented:ſby the great council; hut affords no pre- 
tence for the introduction of burgeſſes. Were we indeed to apply 
the tota communitasꝰ to them, we muſt exclude all the other mem- 
bers af: that aſſemblyn frohi having had any hand in the enact- 
ment off that ſtature}! This will alſo ferve as an anſwer: to an 
argument attempted to beninferred from the ſame expreſſion be- 
ing uſed in the preamble to the laws of Robert I. We know, in- 
deed, that, eden in later times; the word gommniunitas was frequently 
uſed to denote the whole collective body of the parliament. Thus, 
in the ſtatutes of David II. cap. 28. and 29. we find, Statutum fuit 
per Regem et communitatem Scaiae, and ordinatum fuit coram 
Rege ĩn pleno parliamento apud Sconam, et per Regem et com=- 
© munitatem: Scotiae and we rate not lat libetty ta apply this term 
of. generality: to burgeſſes in, particular, zunleſs when, as in the in— 
denture between Robert Bruce and his e, the: word nnn. 
is added. 


2 


We ſhall pay ſtill leſs regard to any argument drawn from theſe 
words, when we conſider in what ſenſe they are uſed in a variety of 
public inſtruments to be found in ee s Foedera. A few iaſtances 
thall de govens,” en he. | 
„noni Goin io ab aA, * Tx nn 1312493 11 

The letter from the Scottiſh nation, or, as it is called; Litera com- 
munitatis Scotiae, to Edward I. of England, counſelling a marriage 


between Margaret of Norway and his eldeſt ſon, was written in the 


D. 1 names 
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names of the four Guardians of the kingdom, ten Biſhops, twelve 
Earls, twenty Abbots, eleven Priors, and forty-eight Barons. No 
notice whatever is taken in it of the boroughs; yet it bears, that 
they * avaundyt Gardeyns, Eveſques, Countes, Abbes, Priurs, et 
© Barons,” were to ſend ambaſſadors to London to treat on that mat- 
yy and others touching the ſtate of the kingdom of AG: Fi jdt 

nus et pur eus, et pur tote la commune de Eſcoce *. 

Another inſtrument of certain: ed dare from England; relative 

to a treaty concluded beten them and the Scottiſh nation, bears, 
Cum inter caetera contingunt negotium et tractatum, habitum inter 

excellentiſſimum principem dominum noſtrum ſupra dictum ex 
© parte una, et venerabiles patres, Cuſtodes, et ceteros Epiſcopos, Ab- 
© bares, et totum clericum, nobiles viros, Comites, et Barones, fofam- 
* gue OR 11 Scotiae ex is on my 

10 like manner, the one: from Edward I. to Erie King if: Nor- 
way, reſpecting the marriage of the Princeſs Margaret, after men- 
tioning his having obtained the Pope's diſpenſation, proceeds thus: 
Ad quod utique cuſtodes, magnates, praelati, ac tota communitas 
praedicti regni Scotiae unanimi et expreſſa voluntate ſua praebue- 
* runt jam conſenſum . 


We are by no means at liberty to ſuppoſe, that, by the expreſſion 
tota communitas, or tote la commune, in theſe writings, bor oughs, or 
repreſentatives of them, were alluded to, but muſt conſider it mere- 
ly as exegetic, and uſed, in order to denote more clearly, that the 
meaſures agreed to by the ranks and orders of men particularly 

| mentioned, 


* Foed. vol. 2. pag, 471. 
+ Ibid. vol. 2. pag. 482. 
1 Ibid. vol. 2. Pag- 474- 
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mentioned, were to be apdenfibed the meaſures of the whole nation. 
It is indeed a ſtrange interpretation, of the word communitas to make 


it ſignify the commons, a term never vg in. the parligmetitary * 
guage of Scotland in thoſe ni 49 | 
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totally unneceſſary. The writ iſſued to the ſheriff of Northampton- 
ſhire, in the twenty-third of Edward I - after ordering him to return 
two knights from the county, and two citizens, or burgeſſes, from 
each city or borough, within. i it, proceeds as follows: Ita quod dicti. 
© milites, plenam et ſufficientem poteſtatem pro ſe et communitate. 
* comitatus praedicti, et dicti cives. et burgenſes Pro 1 ſe et communitate 
* civitaturn et burgorum praedictorum, diviſim ab ipſis, hinc ibidem 
7 habeant.“ in like manner, a commiſſion for collecting an aid, 
granted i in- the firſt of Edward II. begins thus: Rex militibus, libe- 
6 ris hominibus, et toti communitati comitatus de Middleſex, 'tam | in- 
c liberi bomines 100 communitates comitatoura regni pol, viceſimum, 
© omnium. bonorum ſuorum mobilium, civeſque et burgenſes, ac com- 
* munitates omnium civitatum et burgorum ejuſdem regni, &c. This 
Was indeed a matter of common ſtile, and. ſhews the 1 33 of 
that, wha. it is added to a more e on enumeration "DE the con- 
ſtituent members of the parliament, or great council of the nation, 
the commons, or repreſentatives of cities and boroughs, muſt be un- 
derſtood to be thereby denoted. The communitates burgorum are 
well known: They properly ſignify the ſelect bodies to whom the 
guardianſhip and the management of the boroughs were committed, 
whether they conſiſted of a-mayor and aldermen, or jurats, or of 
provoſt, bailies, and counſellors, When, therefore, we hear of the 
communitas civitatis de A, or burgi de B. we are thereby to under- 


ftand the rulers of ſuch city. or borough ; but to ſuppoſe that the 


D _ communitas 
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communitas regni is applicable to burgelles in particular beams de. 0 
play of a lively imagination; rather than an opinion formed on ma- 
ture reflection. Even in the indenture between Robert Bruce we 
his ſubjeQs, we find, after the Comites, Barones, libere tenentes, and 
the communitates burgorum, the following unneceſſary and un er 
ous addition, ac univerſam communitatem totius _ e ry: 


7 


— 
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A more plauſible argulibnt in favour wm — of 4 
very ancient repreſentation of the boroughs, has been drawn from 
the following paſſage of pordun: Hoe anno (121 1) Rex Scotiae 
© Willielmus magnum tenuit concilium apud Strivelyn, ubi interfuit 
frater ejus Comes David de Huntyndon, paulo pot feſtum Sancti 
of "Michaelis, ubi petito ab optimatibus auxilio, pro pecuſiia regi 
c Angliae ſolvenda, promiſerunt ſe daturos decem ins marras, prae- 

ster burgenſes regni qui ſex 1 millia marcarum piomiſerunt, practer 
eccleſias, ſuper quas nihil imponere praeſumpſerunt. But, even 
allowing the moſt implicit credit to this author, with reif peat to the 
fact related by him, yet it is by x no means a "neceflary Ontaſt on, 
that, in thoſe days, the burgeſſes were underſtood to mike“ a part of 
the great council of the nation, or that they were bound to give ſuit 
and preſence there. There was no general tax then impoſed! Had 
that been the motive for calling this council, the clergy, Who, in 
later times, bore the burden of one half of all taxes upon landed 
property, would not have been ſpared, how preſumptuous ſoever i it 
might appear to the monk Fordun for laics to preſcribe to them 1 in 
ſuch matters. Beſides, Fordun does not ſay that the burgeſſes were 
preſent at that council, ot that it was there they had promiſed ſix 
thouſand merks. Taking his words literally, it was from the opti- 
mates only the aid was aſked by the King. It is however needleſs 
to go ſo critically to work; for although, upon an occaſion of this 
kind, the boroughs may have been induced to contribute a conſide- 
rable fur wann payment of the debt due to England, we are not 
| at 


— 8. C0 x 4 W p. 5 


at liberty thence to infer, that they were then become a regular and 
conſtitutional branch of the great council of the nation, or that any 
ſhare of the legiſlative power had been committed to them. Even 
the famous indenture between Robert Bruce and the Earls, Barons, 
frecholders, and communities of boroughs, f in 1326, goes no farther 
than to prove, that, when an extraordinary aid was to be advanced 
by any particular order or rank of men in the ſtate, their own con- 
ſent was neceſſary; and affords no evidence that the boroughs were, 
at that time, become a neceſſary. part. of the parliament in other re- 
ſpects, though they undoubtedly were ſo in the reign of David 11, 

In thoſe times it was ſeldom neceſſary to impoſe taxes upon the 
ſubjects, or to require money from them. The royal demeſaes, and 
the feudal incidents, and other accuſtomed duties, were ſufficient to 
anſwer the ordinary expence of government; and the military force 


requiſite either for defending the kingdom, or for making incurſions 


into England, was not compoſed of ftipendiary troops, and needed 
no extraordinary ſupplies. It was only upon very preſſing occa- 
ſions that any thing of that ſort became neceſſary, and, on theſe oc- 
caſions, the different orders of the ſtate contributed aceording to 
their inclinations and abilities. Although, therefore, we read of the 
King calling a council, and demanding an extraordinary aid, we are 
not thence to preſume, that all the different orders of men who pro- 
miſed ſuch aid, were neceſſary or conſtitutional parts of the parlia- 
ment, whoſe-deliberations were ſeldom. turned: towards ſuch: objects, 
but whoſe concurrence was ani eſſential requiſite in the enacting of 
laws, and ini every thing of moment that related to the general wel- 
fare of the ſtate. It is believed, that, in England, the burgeſſes, for 
ſome time after their introduction to parliament, ſeparated after they 
had conſented to the taxes required of them, although the other 
branches of that aſſembly continued to ſit, and to deliberate upon 
the buſineſs of the nation , The repreſentatives of cities and bo- 


| roughs, 
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roughe, who were 1 to parliament in 1283, appiny:uil tos. 
have met at the village of Acton Burnet, while the reſt ſat at Shrewſ- 
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Tt has been farther oli, hace? in 8. elbe a be- 
tween John Baliol and Philip of France, the towns and boroughs 
of Seotland appear as a branch of the parliament, under the deſcrip- 
tion of unwerſitates et communitates ciuitatum et villarum regni Sco- 
tiae. But the only ground for this obſervation is, its being mention 
ed by Philip in his inſtrument, that the ambaſſadors of the King of 
Scotland had promiſed the concurrence. of all the different orders of 
men in that kingdom in a war againſt England, and to ſend their 
letters to the King of France, to that effect, under their ſeals: Pro- 

miſerunt inſuper pariter procuratores praefati procuratorio nomine 
© memorati Regis Scotiae, eundem regem curaturum et effecturum, 
quod tam Praelati, (quatenus eis de jure licebit), quam Comites, 


© Barones, et alii nobiles, nec non univerſitates et communitates: vil- | 


© larum regni Scotiae, erga nos et ſucceſſores noſtros, in guerra prae- 
dicta, pari modo in omnibus (ſicut dictum eſt ſuperius) ſe habe- 
bunt, dictoque Regi Angliae ſimili modo totis ſuis viribus guerram 
© facient, ſicut ſuperius eſt expreſſum: Quodque tam praelati, quam 
* Comites, Barones, ac alit nobiles, ac univerſitates communitateſque 

* notabiles dicti regni Scotiae, ſuas nobis ſuper hoc patentes literas 
ſuis munitas ſigillis, quam eitius fieri poterit deſtinabunt f.“ This, 
no doubt, ſhews, that Baliol, and his ambaſſadors, anxious to pro- 
cure the French King's alliance, wiſhed to convince him of the hear- 
ty inclinatron of the whole Scottiſh nation, to join in a war againſt 
England; but it affords no evidence that the boroughs made a con- 
ſtituent part of che parliament at that period. 


(Ih il Jet T1 1 EI The 
Doctor Henry, vol. 4. page 368. 381-941 | 
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The famous letter to the Pope has likewiſe been appealed to as 
a piece of evidence in favour of this hypotheſis ; but it is equally 
indeciſive. It was written in the names, /, of ſeveral Comites; 2dly, 
of the Seneſcallus and the Buttelarius Scotiae; 3 34h, of Jacobus 


Dominus de ' Douglas, Rogerus de Moubray, David Dominus de 
Brechin, David de Graham, and'a number of other individuals; 


and, laftly, of * ceterique Barones, et libere tenentes, ac tota com- 
* 'munitas regni Scotiae. But the obſervations already made up- 


on the import of the words fota communttas, will not permit us to 
apply that expreſſion in this letter to burgeſſes in particular. Had 


they been concerned in this buſineſs, or had it been thought neceſ- 
fary to hold them forth as concerned in it, a very different term 


would have been uſed ; and, inſtead of © ceterique libere tenentes, ac 


©tota communitas regni Scotiae, we ſhould” probably have feen, 
© ceterique' libere tenentes ac communitates civitatum et burgo- 
rum regni Scotiae.” This letter ſeems rather to oppoſe, than 
to favour, the ſyſtem in ſupport of which it has been appealed to; 
and, at any rate, muſt be of tle conſequence in the controverſy, 
as it is an agreed point, that, in a few years after its date, repre- 


ſentatives from boroughs were ſeat to the parhament, and compoled 


the third eſtate. 

Another an has alſo been ads up in ſupport of this ſyſtem. 
It has been obſerved that the burgeſſes, being the King's freeholders, 
and as ſuch liable to give ſuit and preſence in his courts, it is not to 
be preſumed that they would be relieved of that burden in more 
ancient times, or would have ſubmitted to it afterwards, unleſs they 
had been bound to do do fo by their mode of tenure *. It muſt be 
admitted that this argument bears a ſpecious appearance; but, when 
thoroughly conſidered, it will not be found more deciſive than the 
others. To examine it properly, we muſt diſtinguiſh periods, arid 


ta ke 
* Effays on Britiſn Antiquities, Eflay 2. 
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take under our view, as far as we have facts, or probahle conjectures, 
toaſt, us in the inquicy, the; Rate, and nee boroughs in 
diſtercot age: I 9 0 AJ ,29mES dil ni neuesten N 971 n 
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In thoſe empires which, owed. theix, origin to *** miteaniog; of afew 
{nGivigual ſeckingia new-habitation, cities or towns mult ſogn;have 
become conſpicuous and: important. For ſome time; , the limits of 
the riſing nation would indeed be conſined to che walls or ramparts 
f the, firſt ſettlement, and arſmall territory in its neighbourhogd. 
Such isthe, picxure given of old Rome; and ſuch; probably, wa the 
caſe of all the ancient ſtates in Greece and Italy. Other eities, ſueh 
as Tyre and Carthage, owed their ſplendour to commeree: But, in 
rude and uncultivated nations, (Whether conſiſting of aboriginal in- 
habitants, or of the, deſcendants of numerous ſwarms of barbarians 
iHuing from their native woods), which have no intercourſe, either 
in the way of commerce or of alliance, with foreign and more en- 
lightened ſtates, towns of any extent or conſequence are not to be 
expeded. Tacitus informsrus , that the Germans did not liyet in 
towns, and could not even mA to have their houſes contiguous ; 
and, through the whole extenſive continent of America, two nations 
only had attained to that degree of cultivation and refinement as to 
have built large and populous. © cities before it was diſcovered by the 
Europeans. | ae nbi n 


— 


England was too long under the adminiſtration of the Romans 
not to have emerged from its original ſavage ſtate. Cultivation, arts, 
refinement, and n had made War ne and, although the 

| ge next 
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Nullas Germanorum 8 urbes habitari ſatis notum eſt; ne pati quidem inter ſe: 
junctas ſedes. Colunt diſereti ac diverſi, ut fons, ut campus, ut nemus placuit. Vicos- 
locant, non in noſtrum morem connexis et cohaerentibus aedificiis; ſuum quiſque do— 
mum ſpatio circumdat, ſive adverſus caſus ignis remedium, ſive inſcitia aedificandi.. 
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next invaders threw every thing back into ancient barbarity, we are 
told, that, during the Roman dominion, the Britons had built twen- 
ty- eight conſidetable cities within the province * But in Scotland, 
where no regular government dan be traced, pe the reign of 
Malcolm Canmore, where arts and commerce were little attended to, 
and where a ſtrong degree of barbariſm, and ferocity of manners, 
ſubſiſted in much later ages, it is moſt likely that towns, and even 
villages, | chiefly: aroſe. from men among the lower claſs, of inhabi- 
tants, wiſhing to take ſheher under the walls of the King's eaſtles, 
or; thoſg of great. Lords, or churchmeny ao ſſecure chemſelves in part, 
at leaſt, from reciprocal injuries, and from : the. oppreſſion of power- 
ful individuals. We aecordingly find our oldeſt boroughs! ſituated 
in the mntighbourbood of ſuch caſtles, and may reaſonably: conclude, 
that) their ter eee es i M 20 , 1 
ma piggddem 10. outs? to bait vas 0) evvielmod! S219. 50 
Thoſe who todk up their reficimonin. thick. FUR found! it t 
farys for their farther ſecurity, to ſurroiupd:;them.with-walls-or. fen+ 
ces, and tpuwatchianfl ward them/ima kind of military ſtile. Hence 
the towns, or villages: were: termed Burg, and their inhabitants Bur- 
genſes, long before the prattice of incorporating, and forming them 
into communities, by charter, was introduced either in this illand pr 
on the continent of Europe. Theſe Bungenſen were of wa. ſorts. 
Some towns were within the royal domains bf Sovereigns, others 
within the territories! of great Lords, Barons, or churchmen. The 
inhabitants of the former were ſtiled the Burgenſes Regis, while 


thoſe who lived and carried on their occupationsn the htter, were 
the Burgenſes of the Lord of the 8 That this diſtinction 
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whence we ükewile learn, that, 15 ſore . yu burgenſes were. 
| panty: the Fong. s, and partly thoſe of a ſubject; and that, in 
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others, there were burgeſſes belonging to a number of different ſub- 
jects . The ſame diſtinction took place in Scotland; and we ac- 
cordingly meet with it in the 15th chapter of the Leges Burgorum, 
which runs thus: Burgenſis Domini Regis poteſt habere dueſlum 
de Burgenſibus, Abbatis, Comitis, Prioris, vel Baronis et non e 
© converſo,” | | | | 55 

In thoſe days, each burgeſs paid a certain ſum yearly to the King, 
or Lord, in whoſe town he lived, or had his burgagium f. Certain 
cuſtoms were alſo exacted by theſe ſyperiors, or patrons, upon the 
ſale of different commodities. : But, in return, the burgeſſes were in- 
dulged, from time to time, with ſundry privileges, which put them 
upon a very different footing from the tenants, or riſtici, whoſe oc- 
cupation was entirely confined to agriculture, and who were not al- 


lowed to betake themſelves to any kind of traffic, or mechanic em- 


ployment. This was a wiſe meaſure, well calculated to incite the 
burgeſſes to purſue with ſpirit their proper callings as tradeſmen, 
manufacturers, ſhop-keepers, or merchants. And, in order to en- 
courage reſort to the towns, we find in the Leges Burgorum, cap. 17. 
the following political regulation: Si homo Comitis vel Baronis, 
ſeu cujuſcunque ſervus fuerit, venerit in burgo et emerit ſibi bur- 
* gagium, et manſerit in eodem burgagio per unui annum et unam 
diem, fine calumnia Domini ſui, vel ejus balivi, ſemper erit liber, et 
* libertate burgi gaudebit ſicut burgenſis, niſi ſit ſervus Domini Regis,” 

Theſe 

*. See Brady's Treatiſe of Boroughs, page 3. 4. J. 8. 


+ The very firſt chapter of the Leges Burgorum: is as follows : © Imprimis quilibet 
6 3 debet Domino Regi burgagio quod delenda, pro particata terrae W 
denaries annuatim.“ 


The extent of a particata terrae, which Skene tranffates a d of land, is thus de- 
ſcribed in the 119th chapter of the ſame laws; Particata terrae in baronia debet men- 
ſurari per ſex ulnas quae faciunt octodecem pedes mediocres, hoc eſt, neque de ma- 


joribus, neque de minoribus; particata terrae in burgo continet viginti ꝑedes.“ 
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Theſe privileges were, however, found inſufficient to protect even 
the King's burgeſſes againſt the tyranny and- oppreſſion of the great 
Lords, or Barons, in their neighbourhood. To check, therefore, 
this evil, and, at the ſame time, to preſerve ſtill more effectually 
peace and quiet among the burgeſſes themſelves, a new policy was 
introduced, of eſtabliſhing them into corporations or communities, 
by royal charters, granting them a certain territory for payment of 
a yearly ſum, and appointing officers, to be choſen by themſelves, for 
eee ee their r wy. NN and managing their common 
6 S hfo 
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This was an important revolution in the ſtate of the towns or 
boroughs. It is, however, an agreed point, that, even in France, it 
was only introduced in the time of Lewis the Groſs, who began to 
reign in the year 1108 *. In that kingdom, the bulk of which was 
in the poſſeſſion of a few great Lords, who, though they held their 
dukedoms, or counties, of the King, were, in effect, ſovereigns 
within their own territories, it was underſtood that the King could 

grant ſuch eſtabliſhments only to the towns within his own proper 
domains. The example was, however, ſoon followed by the great 
Lords, who, fond of imitating their Sovereign, or glad of a pre- 
tence for ſqueezing money from the inhabitants, alſo granted com- 
munes to their principal towns. The Count of Champagne granted 
one to the inhabitants of Meaux in 1 179 124 


E 2 | Notwithſtanding 


Nos auteurs conviennent que Louis le-Grut eft le premier de nos Rois qui ait ac- 
corde des communes aux villes. Il le fit dans la vie de trouver par la le moyen d' ap- 
paiſer les ſeditions qui y etoient pour lors tres frequentes, et ſurtout pour mettre les ha- 
bitans de ces villes, en les uniſſant ainſi d'interet entr'eux, en etat de ſes maintenir con- 
tre les grand ſeigneurs qui les vexoient fortement; 3 Bruel, vol. 1. fag. 178. 


+ Bruſſel, vol. 1. pag. 183. ed 
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„Nottvithſtanding all that has been ſaid by ſome” writers with re- 


ſpect to the conſequence and importance of the inhabitants of towtis' 


in England in more early ages, we have no juſt ground to believe 
that any eſtabliſhment of this ſort took place there till a conſiderable 


time after the Norman conqueſt. The ſo much boaſted charter of 


the Conqueror to thei city of London is, in truth, only a letter of 
protection, declaring, that the citizens ſhould be treated as law wor- 
thy, not 48 flaves ? 5d ne idee Bar itt site n 


| + ict! aninennte. ier vg 5711 9 * nega: 
It i is not natural to Kippoſe that this boroughs ſhould advance mote. 
rapidly in point of ſecurity and importance in Scotland than they 
did in France or England. Conſiderable privileges would no doubt 
be eonferred upon the inhabitants of towns in Scotland, as well-as 


n other kingdoms; but it is highly improbable, that the eſtabliſn 


| Em corporations, or communnies, had been introduced there, at 


a period When they were cite . 88 in other ſtates far more eulti- 
vated and commercial. „ oof as Yo enen on Gnmobionty;! 
q | * 1153 24/06 315117 ids 
At what ta time 1h Rr As of: fuck corporations, firſt took 
place i in Scotland, cannot, indeed, be diſcovered with certainty. The 
oldeſt charters to boroughs now extant, or of which we have any 
knowledge from later inſtruments, were given by William the Lion; 
and the moſt, if not all of theſe, are rather to be conſidered as 
grants of particular privileges to the inhabitants, than as charters 
erecting them into communities, or bodies corporate, with power to 
chooſe their own magiſtrates ®. An unprinted ſtatute, in 1661, in 


favour of the borough of Rutherglen, does indeed mention a ſuppli- 
cation then made to. parliament by that borough, bearing, that it 


* 4 * 


The truth of this remark ſeems to be juſtified by a charter of James III. to the 
town of Inverneſs, which recites, verbatim, four different charters by William the Lion, 
and ſome others by later Princes. It is to be found in the Appendix, No. 2 


g had. 
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had been erected a free borough by King David 10 the year 1120; 
but ne, authority that ae was made does not Se 


* 
TIT TT 


Theſe Alas e lepti in VIEW, our fiſt objea of inquiry 
muſt be, Whether or not the burgen/es Regis made part of the great 
countil of the nation before the towns or boroughs in which they 
reſided had been eredted into communities? And here the mind na- 
turally revolts at the idea of its being either the duty or the privi- 
lege of every weaver; taylor, ſnoemaker, or other mechanic, poſſeſ- 
ſed of a particala terrace, or other ſmall property, in a paltry town 
or village, to give ſuit and preſence 1 in the King's great council, and 

to ſit with high ſpirited nobles and dignified churchmen, and take a 
joint concern in all matters of importance reſpecting the ſtate and 
government of the kingdom. Had ſuch been the conſtitution, their 
ſuperiotity in point of numbers might at leaſt have enabled them 
to aſſume the whole government, ſo far as it depended upon the re- 
ſolutions of the n council, had they inclined to exert their 
PWR ieee yd 3nyeavatandr yd nc) 
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. may indeed be ad, mw) in u choſe en as ee as in 1 times, 
repreſentatives might be choſen by the King's burgeſſes, to act for 
them in the great council; but it is by no means probable that ſuch 
an idea ſhould then occur. Repreſentation is a refinement in poli- 
ties little ſuited with the manners of the age now under conſidera- 
tion. It is even natural only where a number of individuals are 
previouſly formed, by a political operation, into one body. But this 
could not be the caſe of the inhabitants of towns in Scotland before 
their being incorporated; for, till that happened, the individuals 
were no more connected with each other than the poſſeſſors of lands 

in the country, except in chis ſingle particular, that their properties 
being Wenn within. ſmaller bounds, 1 lived 1 in a cloſer neigh- 
A. 1g 21130 3 0 bourhoad, 


bourhood, and took a joint concern in watching and defending the 
place of | their abode, They enjoyed the immunities or privileges 
that were conferred on them from time to time as individuals re- 


ding i in a Parneuine . not as members of an aggregate A 


We are not, however, 8 the edule of jb ic to conjecture, 


or even to probability alone, From facts that cannot be controver- 
ted, we obtain ſatisfactory evidence, that, while the Burgen/es Regis 


remained unincorporated, they gave no attendance in parliament. 


The royal boroughs in Scotland were not all erected at one and the 
ſame time. We know with certainty that many towns were not 
put upon that footing till.long after «the burgeſſes formed the third 
eſtate in parliament. Some of them were incorporated in the fif- 
teenth, ſome in the ſixteenth, others in the ſeventeenth century; 


and one, viz. Campbeltown, was not erected till the gth of April 1700. 
But, if all the King's burgeſſes had, by their mode of tenure, either 
enjoyed the right, or been bound to attend the parliament, or great 


council of the nation, by themſelves, or by repreſentatives, the more 


early erection of particular towns into free boroughs could neither 
have deprived the inhabitants of other towns, not then incorporated, 
of the privilege, nor have relieved them from the burden of ſuch at- 
tendance. We know, however, that, after the burgeſſes came to form 
the third eſtate, or at leaſt from the period at which their deputies 
came to be regularly mentioned in the records of parliament, no ap- 
pearance was made in that national aſſembly by the inhabitants of 


the boroughs not hitherto erected, either perſonally, or by repreſen- 
tatives. 


my 


Were it of material conſequence to the argument, we might alſo 
be allowed to doubt, whether, prior to the erection of royal, or 
free boroughs in Scotland, the inhabitants of towns withia the 
King's domains, though entitled to the appellation of Burgen/es Re- 


Cie, 
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- gis, held their ſmall properties by a proper feudal tenure, From 
ſundry” paſſages of the Leges Burgorum, commonly aſcribed to Da- 
vid I. we have ſome reaſon to think, that, in the tranſmiſſion of 
that kind of property, neither the nice feudal forms were obſerved, 
nor even any written inſtrument was required “. 


It only now remains to inquire, whether, after the erection of a 
town into a free borough, by a royal charter, the inhabitants or bur- 
geſſes of that town did immediately, and of courſe, become either 
entitled, or bound, to attend perſonally, or by repreſentatives, in the 
parliament, or great council of the nation. They then, no doubt, 
held their ſeveral properties immediately of the King by a feudal 
tenure; and, although the community in general was, properly 
ſpeaking, the crown vaſſal, and the individual burgeſſes came all at 
laſt to receive their inveſtitures from the bailies, yet many inſtances 
are to be found in the rolls of Robert Bruce and David II. of char- 
ters granted immediately by the Sovereign of particular tenements 
within boroughs, not only when ſuch tenements had: fallen to the 
erown by forfeiture, but even in conſequence: of the voluntary ſur- 
render or reſignation of the former proprietors. Still, however, theſe 
burgeſſes would continue to be looked upon in a very different light 
from the owners of land in the country, who, by their tenure, were 

Ihe originally: 


The gth. chapter begins as follows: * Quicunque tennerit terram ſuam in pace per 
© unum. annum et. unum diem, et. fine calumnia, quam fideliter emit. per teſtimonium 
© duodecim. vicinorum ſuorum; {i quis eam calumniaverit. poſt annum et diem, et fuerit. 
in eadem regione et de actate et non in carcere, et ipſe infra praedictum terminum 
6 clameum inde non moverit, ſuper hoc nunquam audietur.” And the 56th chapter 
runs thus: © Quicunque vendiderit terram ſuam, vel partem terrae ſuae, ille qui vendi- 
dit erit infra. domum et exibit, et alius foris ſtans intrabit; et unus dabit praepoſito 
denarium pro exitu de terra, et alius dabit denarium pro introitu et ſaſina. Si autem 
© excambiaveriat inter ſe terram, uterque illorum dabit duos denarios. It muſt be need-- 
leſs to obſerve, that the word /a/ina uſed here does not denote our preſent inſtruments. 
of ſaſine. It means no more than. the getting entry to the ſubject, or poſſeſſion of it." 
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originally underſiood to be bound not only to ſerve theit Sbvereignn 
in war; but to give perſonal ſuit and preſenee in his great courts, 
and to aſſiſt him with their counſel. The peculiar ſervice incum- 
bent on burgeſſes, beſides payment of the feu - duty impoſed upon the 
community, was to ward and watch in their on boroughs; and the 


occupations which they followed as tradeſmen, manufacturers, ſhop- 
keepers,-of- merchants; requiring their daily attention, would at leaſt 
check e idea of their n Oy" to pr attendance in par- 
liament.“ 5590. rie: 10 d lee Rü at te 23a 
501 eee teens boon ot nod wo ahi 

Thüt⸗ immediately after the erection of a town into a royal bo- 
rough, its inhabitants might attend by repreſentatives, is not indeed 
ſo violent a preſumption. It is not, however, probable, that a mea- 
ſure of this kind ſhould be inſtantly adopted upon the ſirſt erection 
of ſuch communities. Alterations of the political form of govern- 
ment, in ſtates ſtill rude and unrefined, ſeldom take place ſo ſudden- 
ly without a total revolution. Repreſentation alſo neceſſarily ſup- 
poſes a pre-exiſting right in the individuals of the repreſented body, 
or an antecedent: obligation upon them to attend in perſon; nor 
could the idea itſelf be natural in a country, where the feudal prin- 
ciples ſtill prevailed with vigour, although, in ptoceſs of time, it 
might be borrowed from other countries where b ſyſtem had al- 
ready * a greater decline. 


Abe the cities and towns in France began to be incorporated 
in the commencement of the twelfth century, yet we know with 
certainty that no deputies from theſe communities appeared in the 


£83 $1 } i 


| ſtates general of that ' kingdom. till near two hundred years af- 


ter, when Philip the Fair introduced them into that aſſembly, chief- 
ly, indeed, with a view to counterbalance- the exorbitant power of 
the nobles, and to facilitate the Wee of new taxes *. The 


moſt 


* Paſquier Recherche de la France, pag. 81. Mably Oberrat. ſur Hiſtoire de 
France, liv. 4. c. 3. 
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moſt ancient ſummons calling repreſentatives. from boroughs in 
England that is now known, was of no earlier a date than 1266; 
and the firſt regular order we meet with addreſſed to ſheriffs, for 
the election of citizens and burgeſſes, iſſued in the 23d of Edward J. 
anno 1299. We have, however, no reaſon to ſuppoſe, that, in this 
reſpect, matters went on more rapidly in Scotland, a country which, 
how lightly ſoever ſome authors may think of the pofition, certain- 
ly borrowed many of its political forms and tenets, as well as private 


laws, from its more cultivated and important neighbours in the ſou- 


thern part of the iſland. 

Nor is it at all wonderful or unnataral that the burgeſſes ſhould 
ſubmit, in time, to a burden to which they were not originally 
bound. Had every individual burgeſs been required to attend, the 
burden would have been intolerable; but, as a few only were to go 
from each borough, and theſe were to have an allowance from the 
community for their trouble, it would appear light, eſpecially when 
the reſpect to be acquired, and the opportunity to be found of pro- 
moting the intereſt of that part of the nation, by allowing their de- 
puties to ſit in parliament, were thrown into the oppoſite ſcale, 


More light may be thrown upon this queſtion, by taking notice 


of ſome paſſages of the Scottiſh hiſtory, which it ſeems difficult to 


reconcile with the idea of the burgeſſes being ſo very early a conſti- 
tuent part of the parliament, or great council of the nation. 


In the year 1174, the Scots purchaſed the liberty of their King, 
William the Lion, who had been ſurpriſed and taken priſoner when 
beſieging the caſtle of Alnwick, by allowing him to do homage to 
Henry II. of England for the kingdom of Scotland. This was a 
national affair, to which the concurrence of every branch of the le- 
giflature muſt have been neceſſary ; but we hear not of its being con- 


F ſented 
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ſented to by any other perſons or ranks in the ſtate than the Barons 
and Clergy “. Had the burgeſſes made part of the parliament or 
great council at that period, their conſent muſt have been given, and 
would not have been overlooked, either in publie monuments, or by 
rhe hiſtorians who have recorded the circumſtances of that impor- 
ranſaction. We are alſo informed, that; in the nest year, 
+24, Villiam, with his clergy and barons, did homage to Henry 
at York, in terms of the treaty; but no notice is taken of burgeſſes 
on that occaſion F. tn 1008-4 


We are told that Henry, a few years afterwards, offered to re- 
fore the caſtles of Roxburgh and Berwick, if William would pay 
the tenths of his kingdom for the Holy War; but that the Barons 
and clergy of Scotland made anſwer in parliament, that they would 
not give them although both Kings ſhould have ſworn to levy them}. 
The ſtory is thus related by Benedictus Abbas ||, © Interim Henri- 
* cus rex Angliae mifit Hugonem Dunelmenſem epiſcopum, et quoſ- 


dam alios familiares fuos, tam clericos quam laicos, ad Willielmum 


regem Scotorum ad decimas colligendas de terra ſua, Ipſe enim 
* obtulerat domino ſuo regi Angliae antequam transfretaret quatuor 
© millia marcarum argenti pro caſtellis ſuis retrahendis. Cui rex 
* Angliae reſpondit, requiem bene profecturam ſi conceſlifſet ei de- 
* cimam terrae ſuae. Cujus petitionibus rex Scotiae ſatisfacere cu» 
* piens, conceſſit ei decimam quam petebat, ſi homines ſuos ad. hoc 
faciendum inducere poflet. Cum igitur praefatus Dunelmenſis 
* epiſcopus et ceteri domini regis Angliae nuncii veniſſent in Leonezs, 
ad locum qui dicitur Brigeam, ad loquendum cum rege Scotorum, 


de. 


* See Foed. V. 1. p. 39. R. de Diceto, p. 584. 
+ See Bened. Abb. p. 113. Chron. Melroſ. p. 173 
+ Annals of Scotland, V. 1. p. 131. 


. Pag. 5 14. 
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de decimis in terra ſua colligendis; ipſe rex Scotorum, cum omni- 
bus fere epiſcopis, et comitibus, et baronibus terrae ſuae, et cum 

infinita hominum ſuorum multitudine, ad locum praeſixum vene- 

runt; et audita adventus nunciorum regis cauſa, et eorum petitione, 
© habito cum ſuis conſilio, reſpondit /e non poſſe animos corum incli- 
© nare ad decimam dandam. Et ipſi pro ſe reſponderunt, /e nunquam 
© decimam daturos; nec etiam fi rex Angliae et dominus corum rex Sca- 
© tiae juraſſent ſe illam habituros, nunquam illam darent.“ This ſtory 
exhibits a remarkable picture of the independent ſpirit of the nobles 
and clergy in thoſe days; but of the boroughs no notice is taken ; 
nor have we any reaſon even to conjeAure that they were conſulted 
on that occaſion. It is, at leaſt, more probable that the znfinita Ho- 
minum ſuorum multitudo, ſaid to have attended the King at that time, 
was compoſed of the other freeholders, and of the vaſſals and atten- 
dants of the nobles, than of burgeſſes. 


It is alſo a circumſtance of ſome weight, that, in the tranſactions 
relative to the ſettlement of the crown after the death of Alexan- 
der Prince of Scotland, the ſon of Alexander III. not a veſtige is to 
be found of the boroughs interfering, or of their being conſulted in 
that buſineſs, Prince Alexander died on the 28th of January 
1283-4, and, we are informed, that, on the 5th of the next month, 
the ſucceſhon was ſettled in a parliament held at Scone, and that the 
nobles became bound to acknowledge Margaret Princeſs of Norway 
as their Sovereign, failing any children Alexander might have, and 
failing the iſſue of the Prince of Scotland deceaſed *. The inſtru- 
ment or deed of obligation is itſelf preſerved f, and it is in the 
names only of the Earls and Barons. It is not, however, probable 
that the burgeſles, or their repreſentatives, would have been over- 


F 2 looked, 
Annals of Scotland, V. 1. p. 182. 


+ Foed. V. 2. p. 266. 
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looked, if they had made part of the parliament or great council aſ- 
ſembled to ſettle a matter of ſuch importance. The filence of the 
other inſtruments already taken notice of, reſpecting the negotiations 
with Edward I. concerning the marriage of his ſon and the Princeſs 
of Norway, the young Queen of Scotland, is likewiſe highly incon- 
fiſtent with the idea of the burgeſſes having then a ſeat in parlia- 
ment; and to theſe may be added the famous letter binding the 
Scottiſh nation to deliver up the caſtles and fortreſſes to their Queen 
and Edward's ſon, in the &vent of her coming to England free of 
all matrimonial tie before the feaſt of All Saints. It begins thus: 
A tout ceus ke ceſte lettre verront ou orrent, Robert par la grace de 
Deu eveſke de Glaſgow e Johan Comyn Gardeyns du Reaume de 
* Eſcoce, e Aleyne par meyme la grace de Deu eveſke de Cartheneys, 
* ſolempnes meſſages et procurors des outres Gardeyns e des eveſkes, 
Abbes, Priors, Countes, et Barons, de tote la commune de Eſcoce 
ſaluz en Deu “.' 


It is likewiſe a circumſtance of ſome moment, that, in a parlia- 
ment held at Scone in 1294, when Baliol was prevailed with to diſ- 
miſs all the Engliſhmen whom he maintained at his court, a com- 
mittee of twelve was appointed, confiſting of four Biſhops, four 
Earls, and four Barons, by whoſe advice all national affairs were to 
de regulated . Ir is, at leaſt, natural to ſuppoſe that ſome burgeſſes 
would have been named of that committee, if they had: then formed 
one of the eſtates of parliament, 


Were I inclined to hazard a conjecture as to the firſt introduc- 
tion of deputies from towns into the great council, I ſhould pitch 
upon the "oe 1304, when Edward I. of England ordered a general 

council 


* Foed. V. 2. p. 488. 


+ Mat. Weſtm. p. 390 
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council of the Scottiſh nation to be held at Perth, and that ten com- 


miſſioners, viz. two Biſhops, two! Abbots, two Earls, two Barons, 
and two for the commons, deux pur la commune, ſhould be elected 
and inveſted with parliamentary powers, and repair to London, 
where, with the concurrence of twenty commiſſioners from the par- 
liament of England, they were to eſtabliſh regulations for the go- 
vernment of Scotland. Repreſentatives from boroughs had been in- 
troduced into the Engliſh parliament before this period; and it was 
natural' for Edward to adopt the ſame policy in Scotland; but 
whether the practice, ſuppoſing it to have then begun, was after- 


wards continued without intertuption, is far from being a clear 


point, The acts of parliament in 1315 and 1 318 relative to the 
ſettlement of the ſucceſſion to the crown of Scotland, throw little 
light upon the ſubject?” The perſons ſaid to be preſent in the firſt 
of theſe parliaments \ were Epiſcopi, Abbates, Priores, Decani, Archi- 
w © deaconi, et ceteri ecclefiarum Prelati, - Comites, et ceteri de com- 
* munitate regni Scotiae, tam clerici quam laict ;* and the act con- 
cludes thus, © Et in hujus rei teſtimonium et evidentiam tam domi- 
nus rex, Dominus Edwardus germanus ſuus, Mariora filia dicti 
* domini regis, et Comes Moravie ſupra dicti, quam Prelati, Comites, 
© et Barones, et communitatis majores, ſingula ſua una cum ſigillis 
© conventualium eccleſiarum, et monaſteriorum regni Scotie huic 
© ordinationi apparuerunt. The ſecond of theſe parliaments was 
that held at Scone i in the 13th of Robert Bruce, of which notice has 
already been taken, In the act now alluded to, the enumeration of 
the conſtituent members of that parliament is exceedingly general, 


in only the * Prelati, Comites, Barones, ac ceteri de com- 


* munitate regni, and it corcludes thus, Ad piemiſſa vero omnia 

* et ſingula fideliter ſine dolo, fraude, aut fiftione, ſeu malo i Ingenio, 
* futuris temporibus obſervanda; Epiſcopi, Abbates, Priores, et ceteri 
de clero in forma eis a jure ſtatuta, nec non Comites, Barones, mi- 
© lites, et libere tenentes, et ceteri de comtaunitate tactis ſacroſanctis 


* Dei 
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Dei evangeliis, et ſanctorum reliquiis, magnum ſacramentum preſti- 
* terunt; et in teſtimonium premifforym ſigilla ſua huic ſcripto ap- 
F S run l/s 


1 cannot conelude this ſubject without obſerving, that although 
the filence of our hiſtarians reſpecting ſo important a revolution in 
the conſtitution as the admiſſion of burgeſſes to parliament, affords 
matter of juſt ſurpriſe; yet, it is ſtill more aſtoniſhing that we have 
been left equally ignorant in what manner the boroughs were re- 
preſented for a very conſiderable period after they formed the third 
eſtate. Hiſtory gives us no information what particular boroughs 
ſent repreſentatives, how many went from each, or in what way 
they were elected for a number of years after the time of David II. 
Even the records of parliament, that have been preſerved, and 
from which ſome light might have been expected, afford none; for 
the middle of the 15th century was allowed to elapſe before the 
names either of the nobles, or of the ſmall barons, or of the com- 


miſſioners from boroughs who attended in parliament, were entered 
in theſe records. | 


We 


* 


* See Appendix to Anderſon's Independency, No. 24. and 25. 


Theſe acts ſhew that the form of parliament was then fluctuating and unſettled, and 
probably depended much upon the will of the King, who might, on particular occa- 
ſions, ſummon certain orders of men who were not bound to give conſtant attendance, 
nor underſtood to make a neceſſary part of the great council of the nation. The ſame 
obſervation is applicable to the Engliſh parliament about the ſame period. In the reign 
of Edward I. one parliament is to be found in which not a ſingle clergyman appeared; 
and in another parliament, during the ſame reign, there were called not ouly the Arch- 
biſhops, Biſhops, Abbots, and Priors, but alſo the Archdeacons, with, a repreſentative 
of every chapter, and two repreſentatives of the inferior clergy of every dioceſe ; Chron. 
T. Thorn. col. 196. Brady's Introduction, p. 155. Perhaps Robert Bruce thought it 
proper to require the attendance of an aſſembly both numerous and general, when an 
affair of ſo much moment as the ſettlement of the ſucceſſion to the crown was to be the 


ſubject of deliberation. 
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We learn; however, from them, that although, in later times, 
none of the boroughs, except Edinburgh, ſent more than one com- 
miſſioner or repreſentative to parliament; the caſe was otherwiſe at 
an earlier period. In a precept to the Baillie of Cowall, by James III. 
recited in the Eſſays on Britiſh Antiquities, the mandate for ſum- 
moning the different orders to Parliament is thus expreſſed, Vobis 
* praecipimus et mandamus, quatenus ſummoneatis ſeu publice ſum- 
moneri faciatis, omnes et ſingulos Epiſcopos, Abbates, Priores, Co- 
* mites, Barones, et caeteros libere tenentes, totius baliae veſtrae, et de 
» quolibet burgo tres! vel quatuor, de ſafficientioribus burgenſibus, 
: ſufficientem commiſſionem habentibus, quod compareant coram no- 
© bis dictis die et loco, in ditto noſtro parliamento, una cum aliis reg- 

* ni noſtri prelatis, proceribus, et burgorum'commiſſariis ;*” &. and 
in a committee of the parliament held in 1467, we find the following 
names, for the borwis comiſſaris, for Edinburgh, Tho. Fockert, 
John Fawſide; for Lithgow, John Kerr, Henry Cavilin ; for Strivi- 


lin, Richart Mar and Alexander Muſchet; for Hadington, Wil. Ha- 


* liburton, Wil. Clere; for Lanark, Wil. Bartram; for Perth, Andro 


1 © Charteris, Alexander Bunſh ; for Dundee, Gebe Aberkerdo, Da- 


* vid Aberkerdo.,”. Hence we learn, that, in thoſe days, the boroughs. 
of Linlithgow, Stirling, Haddington, Perth, and Dundee ſent each of. 
them two repreſentatives to parliamenr:- We, in like manner, find: 
in the roll of the parliament 1471, two commiſſioners from each of 
the boroughs of Linlithgow. and Dundee, as well as from Edin- 
burgh. In the parliament 1503, there appear two for Stirling, In. 
1.542, two for Perth and two for Dundee. In 1546, no fewer than 
three for Edinburgh. In 1612, two for. cach of the boroughs of 
Dundee, Stirling, St Andrews, and Glaſgow. And in 1617, the 
ſame number for Perth, Dundee, Aberdeen, Glaſgow, Ayr, St An- 
drews, Jedburgh, Rutherglen, Anſtruther Weſter, Anſtruther Faſt- 
er, Lanerk, Coupar, Linlithgow, Dumfries, Selkirk, and Kinghorn. 
But, in 1619, it was eſtabliſhed by an order of the convention of” 
royal. 
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royal boroughs, that no more than one commiſſionet ſhould go to 
parliament from any of the boroughs, but Edinburgh, which was to 
ſend two. We accordingly find, that, in the very next parliament, 
held in 1621, none but Edinburgh ſent more than one, although _ 
commiſſioners attended for no fewer than forty- nine boroughs; 
and, from that time, down to the union, the ſame practice was ob- 
ſerved *. 


— 


PAE 


rs aa — counch of the nation, chat we can properly . 
the exiſtence. of parliament in the ſenſe we now underſtand that 
word. I now proceed to mention the alterations that its conſtitu- 
tion afterwards underwent, | 


[| 


, * 


"$ECTTON 


In 1672 the borough of Anſtruther Weſter made a ſurrender in Parliament of 
its privileges as a royal borough ; and that ſurrender was accepted, upon the condition 
that the reſt of the royal boroughs ſhould take upon themſelves the burden of its ſhare 
of the land- tax; but that not being done, it was, by an unprinted act of William and 
Mary, of the 22d July 1690, declared that this borough had never been diveſted of its 
royalty, and the clerk regiſter was ordered to deliver back to the magiſtrates and inha- 
bitants their charter of royalty. A copy of this act of William and Mary is inſerted in 
the Appendix No. 3. | 1 


No commiſſioner was ſent from this borough from 1672 till the meeting of the con- 
vention in 168g. 


The borough of Kitrenny ſurrendered its s royalty in the fue manner, and at the 
ſame time; but J find no act in the records reſtoring it. George Beatown, who was 
ſent as commiſſioner from that borough to the convention of eſtates and to the parlia- 
ment 1689, was fined for non- attendance, upon the 1oth of July 1689; Records of 


Parliament. 
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Of the Alterations in the Conſtitution of the Parliament of Scotland, 
from the introduction of Repreſentatives of Boroughs, down to the 
Union of the two Kingdoms, 


WE have ſeen that, in England, the repreſentation of counties 


took place, at leaſt, as early as the regular repreſentation of boroughs 
can be traced with certainty, This was not, however, the caſe in 
Scotland; and, although it may well be ſuppoſed that the ſmall Ba- 
rons had, before that period, become too numerous to attend all in 


perſon, yet no attempt was made to relieve them till the ſeventh. 
parliament of James I. “. 


C3. It, 


The author of © Obſervations concerning the Public Law and the Conſtitutional 
Hiſtory of Scotland,” lays it down, even dogmatically, that none of the King's tenants 
in capite were admitted to the Scottiſh Parliament but ſuch as were poſſeſſed, at leaſt, 
of a fingle knight's fee; and, with a conſiderable degree of acrimony, blames Doctor 
Robertſon for admitting all ſuch tenants to that honour, without exception. I ſuſpect, 
however, that the Reverend Doctor's opinion is the beſt founded of the two. It was 
part of the duty of every tenant in capite to attend in the King's great council, how 
trifling ſoever the value of his eſtate might be; and as, by the act 1425, cap. 52. all the 
freeholders of the King within the realm were declared to be bound to attend the par- 
lament ;z ſo the partial diſpenſation given to the ſmall frecholders in the time of 
James II. and to be immediately taken notice of, was confined to ſuck as had not L. 20 
per annum. Indeed the lands in Scotland were never, as in England, divided into a 
certain number of knights fees ; nor was any particular quantity or value of land diſtin- 
guiſhed by that appellation. And although ſome old charters are to be found which 
bear a grant of lands for the ſervice of one or more knight's or milites, the inſtances are 


not very frequent. The paſſage in the Regiam Majeſtatem, which fixes the relief for a 


ſingle knight's fee at 100 Shillings, is a mere tranſcript from Glanville, and only tends 
to prove that the firſt of theſe treatiſes is not a genuine collection of Scottiſh law. 
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It, indeed, appears that perſonal attendance was not always deem- 
ed abſolutely neceſlary ; but that it had been cuſtomary for thoſe 
who were bound do ſerve in parliament to name procurators or de- 
puties to act for them“. This practice was, however, corrected by 
the ſtatute 1425, cap. 52. which enacted, That all Prelates, Erles, 
© Barronnes, and freehalders of the King, within the realme, ſen 
© they ar halden to give preſence in the Kingis parliament and ge- 
* neral council, fra thine foorth be halden to compeir in proper per- 
* ſon, and not be a procuratour : but gif the procuratour alleage there 
and prove a lauchfull cauſe of their abſence.” We accordingly 
learn from the titles prefixed to the acts of the ſixth, ſeventh, and 
eighth parliaments of this Prince, that thoſe who could not give a 
reaſonable excuſe for their abſence were fined in L. 10, The words 
are, Comparentibus omnibus illis qui debuerunt et voluerunt et 
* potuerunt commode interefle, abſentibus quibuſdam aliis quorum 
* quidem legitime excuſati fuerunt, alii vero quaſi per contumaciam 
ſe abſentaverunt, quorum nomina patent in rotulis ſectarum, quorum 
* quiſque adjudicabitur in amerciamento decem librarum .' 
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* Of this a remarkable inſtance is preſerved in the chartulary of Kelſo, which lies 
in the library of the Faculty of Advocates at Edinburgh. It is called in the chartulary 
Litera actornatus ad parliamentum,' and is, in fact, a power of attorney, by which the 
abbot of Kelſo, with the conſent of his chapter, appointed two different perſons, or 
either of them, © noſtros veros ac legitimos aCtornatos ſeu procuratores ſpeciales ad com- 
© parendum pro nobis et noſtro monaſterio in parliamento domini_noſtri regis apud 
S8Sconam, &c. It wants the date, but there is ſome reaſon to think that it is as ancient 
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as the year 1258. A full copy of it is to be found in the Appendix, No. 4. 


- 


+ 'This fine was conſiderably increaſed by the acts 1587, cap. 34. and 1617, cap. 7. 


and {till more ſo by two unprinted acts of the ſecond ſeſſion of the firſt parliament of 
Charles IT. and by the firſt act of the third ſeſſion of the firſt parliament of William 
and Mary. The act 1617 did, however, allow thoſe prelates and peers who had a law- 
ful excuſe for their abſence, to give proxies to ſome of their own eſtate to vote for 
them. But no ſuch privilege was granted to the repreſentatives of counties or boroughs. 
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But, by the act 1427, cap. 101. the ſmall barons, and free tenants, 
(the old libere tenentes) were to be relieved of the burden of attending 
in parliament, on condition of their ſending two or more wiſe men 
from each ſhire, according to its ſize, except the two ſhires of Clack- 
mannan and Kinroſs, which being very ſmall, were only to ſend 
each of them one commiſſioner *. This act farther directed, that, 

''G x out. 


That act likewiſe declared, that no excuſe ſhould be received or held lawful, but a li- 
cenſe from the King, when reſiding within the kingdom, or, m his abſence, from the 
High Commiſſioner ;. and in the abſence of ſuch Commiſſioner, from the Lord Chan- 
cellor and the Lords of the ſecret council, to be produced on the firſt day of the par- 
liament. Sir G. M*Kenzie juſtly obſerves, that it was for the intereſt of the King to 


allow proxies, ſeeing it depended upon himſelf whether or no they were to be effectual, 
as he had it in his power to refuſe a licenſe to thoſe of whom he was jealous; Mac- 
kenzie's Obſervations, p. 345. 


* It is remarkable that this act did not aſcertain the preciſe number of commiſſion=- 


ers to be ſent from any of the ſhires except Kinroſs and Clackmannan; but it is ſtill 


more remarkable that no ſubſequent ſtatute was made to regulate that matter in clear 
and poſitive terms till the year 1690. An unprinted act in 1585, (a copy whereof is in 
the Appendix, No. 5.), by which it was remitted to the King to take under his conſi- 
deration the repreſentation of the ſmall Barons, talks, indeed, of tua wiſe men out of 
each ſhire, not even excepting Clackmannan and Kinroſs: But the act 1587, cap. 114. 
which paſſed: in conſequence thereof, refers, in general, to the numbers mentioned 
in the att 1427. The words are: © Therefore his Majeſty, &c. declaris and decernis 
© the ſaid act maid be King James the firſt to take full effect and execution, and ratifies 
and apprievis the ſame be thir preſents; and for the better execution thereof, ordainis 
© the commifſſioners. of all the ſchireffedoms of this realme, according to the number. 
« preſcrived in the ſaid act of parliament, to be elected, &. Are we then to ſuppoſe 
that it was diſcretionary in the ſeveral counties, during that period, to ſend more or 
fewer commiſſioners ? The inequality of repreſentation which this might have introdu- 
ced would, perhaps, in thoſe days, be little attended to: But, as the counties were to 
bear the expence of their commiſſioners, it is not probable that any of them would. 
chooſe more than the ſmalleſt number required by the ſtatute. We may therefore take 
it for granted, that, when the repreſentation of the ſmall Barons came aCtually to take 
place after the enactment of the ſtatute 1587, none of the counties would ſend more 
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out of theſe commiſſioners, * a wiſe and expert man” ſhould; be 
© choſen, who ſhould be called the Common Speaker of Parliament, 
and propoſe all things pertaining to the Commons in parliament, 
and that all the commiſſioners ſhould have coſtage, (i. e. their ex- 
pences) from thoſe of their reſpective ſhires who owed attendance 
in parliament *, 
| It 

than two commiſſioners, and that the rule obſerved at firſt would be followed after- 
wards ; And ſo the practice continued, till, by the act 1690, c. 11. it was ordered, that, 
to their former repreſentatives, each of the ſhires of Edinburgh, Haddington, Berwick, 
Roxburgh, Lanerk, Dumfries, Air, Perth, Aberdeen, Fife, and Forfar, ſhould, in time 
to come, add two, and each of the ſhires of Kircudbright, Stirling, Argyle, and Ren- 
frew, add one. Even in England, the number of repreſentatives from each county was 
not fixed till many years after the knights of the ſhires were introduced. By writs 
iſſued in the 22d of Edward I. two knights were appointed to be choſen, as at this day; 


but the King, not fatisfied with that number, cauſed two more to be choſen. In the 
parliament of 1264, four knights were returned from each county. 


* By the act 1587, cap. 114. it was likewiſe enacted, that all freeholders ſhould be 
taxed for the expence of the commiſſioners of the ſhires; that the Court of Seffion 
ſhould yearly direct letters, æ the inſtance of the commiſſioners, for calling the free- 
holders together, for the purpoſe of their making ſuch taxation; and that, for the re- 
gular payment thereof, letters of horning and poinding (i. e. writs of diſtreſs) ſhould 
be iſſued, upon a charge (notice) of fix days. Still, however, this taxation was uncertain, 
and undetermined by law, as to the amount to be allowed to the commiſſioners ; but, 
by the act 1661, cap. 35. five pounds Scots, (eight ſhillings and four-pence Sterling), 
were given to every commiſſioner for each day's attendance, including the firſt and laſt 
days of the parliament, and a reaſonable time for their going from and returning to 
their counties, to which all the frecholders, heritors, and liferenters, (tenants for lite), 
holding of the King, or of the Prince of Scotland, were to be liable, in proportion to 
the value of their reſpective lands and rents within the ſhire. This allowance was, 
however, only given for the days the commiſſioners actually attended: And, by the act 
1690, cap. 1. the clerks of Seſſion, as the deputies of the Clerk Regiſter, were ordered 
to make ſederunts of each diet of parliament, and to mark thoſe who were abſent. By 
the ſame act, the Clerk Regiſter was alſo directed to give certificates to the repreſenta- 
tives of ſhires and boroughs of their attendance, in order that they might exact their 
goes from the ſhires and boroughs which they repreſented. 


In 


\ 
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It is here proper to define who were deſcribed in this, and a ſub- 
ſequent ſtatute, to be nnn taken notice of, by the appella- 
tion of Small Barons. 8 


In ancient times, all honours and dignities were annexed either 
to lands or to offices. Perſonal dignity was then unknown. An 
Farl or Count was the governour of a province, over which he had 
the chief juriſdiction. The office was at firſt held only for life; but 
William the Conqueror rendered it feudal and hereditary in Eng- 
land, allotting for the fees the third penny of all the ſuits determi- 
ned in the Earl's court. The Earls, thus poſſeſſed both of great power 
and of wealth, would not think of ſubmitting to the fatigue of buſi- 
neſs; and deputies were ſoon to be appointed, under the names of 
Vicecomites, or Sheriff, upon whom all the labour of the office de- 
volved. Hence, in proceſs of time, an Earldom came to be con- 
ſidered more a territorial dignity than an office. | Fictitious or 1ma- 
ginary counties were eſtabliſhed, by erecting certain lands into a 
Comitatus, for the purpoſe of conferring the title of Earl upon the 
owners; and, in thoſe days; the dignity was ſo intimately connected 
with the land as to paſs along with it to a purchaſer. The Viceco- 
mites were then appointed by the crown; and hence we are not 
ſurpriſed when we read of a Comes being appointed a Vicecomes of 
the county from which he derived his title. 


That Earldoms were territorial in Scotland, and paſſed with the 
lands erected into a Cmitatus, has been clearly ſhown in the Addi- 


tional 


In order to prevent the election of certain perſons as commiſſioners from the coun- 
ry of Dumfries in the year 1660, a bond was entered into, by which thoſe to be choſen 
were to exact no fees; and this bond having afterwards been put on record, and made 
the means of procuring ſuſpenſions (injunctions) in favour of freeholders who were un- 
willing to pay theſe fees, it was declared void and null by an unprinted act of the 


Parliament 1681; a copy whereof, as being a matter of ſome curioſity, is to be found 
in the Appendix, No. 6. 
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tional Caſe given into the Houſe of Lords for the preſent Counteſs 
of Sutherland when claiming that dignity; and that lands were like- 
wiſe erected into a Dominium, or Lordſhip, which was an inferior 
dignity to an Earldom, is equally certain. Of this a remarkable in- 
ſtance is to be found in an unprinted act of the 7th parliament of 
James VI, anno 1581, bearing, that the lands of Down had been 
feued by Queen Mary to Sir James Stewart of Down, knight, and 
* ereCting, creating, uniting, annexing, and incorporating, all and 
* ſundry the foreſaid lands, offices, and other particulars above writ- 
* ten, in an Lord ſhip, to be called, in all time coming, the Lordſhip 
* of Down; decerning and ordaining the ſaid Sir James, his heirs and 
ſucceſſors, ſpecified in the infeftment, in all time coming, to be cal- 
* led and intituled Lords of Down, who ſhall have the honour, dig- 
* nity, place, and preheminence, of a Lord of our Sovereign Lord's 
* parliament, in all parliaments, aſſemblies, and other conventions, 
with his arms effeiring thereto, and giving unto him all honours, 
* dignities, and preheminencies, which pertained, or of right and 
* conſuetude ought to pertain, to a Lord of parliament.” It has been 
ſuppoſed that the minority of the King at that time was the reaſon 
why this erection was made in parliament. 


Titles of honour came, however, in time, to be merely perſonal, 


and to be conferred. altogether independent either of lands or of 
office. 


Of this we have an inſtance in England as early as the reign of 


Richard II. who, in the year 1387, created John Beauchamp of Holt, 
Baron of Kiderminſter, and Lord of parliament. The patent is in 


the following words: Rex, &c. Salutem; ſciatis quod pro bono ſer- 
* vitio quod dilectus et fidelis miles noſter Joannes de Beauchamp 
de Holte, ſeneſcallus hoſpitii noſtri nobis impendit, ipſum Joannem 
in unum Parium et Baronum regni noſtri Angliae praefecimus, 

volentes 
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« yolentes quod idem Joannes, et haeredes maſculi de corpore ſuo 
© exeuntes, ſtatum Baronis obtineant, ac Domini de Beauchamp, 
det Barones de Kiderminſter nuncupentur. In cujus,' &c. 


The firſt certain inſtance we can diſcover of an Earl created ia 
this manner in Scotland, is in the beginning of the 16th century, 
when Gilbert, Lord Kennedy, was made Earl of Caſſilis . Lords 
of Parliament had, however, been created in the ſame way, at leaſt 
as early, if not before, as the reign of James I f. And, although pa- 

tents 


In the records of the Lords of Council we find David Lord Kennedy appearing as 
procurator for the Laird of Bergeny upon the 7th of Auguſt 15093 and upon the 15th 
of November, in the ſame year, mention is made of an action at the ſuit of David Lord 
Kennedy, now Earl of Cafilis, &c. Hence it appears that he was created an Earl in 
the interval between theſe two periods; and that his title was merely perſonal, and not 
the conſequence of his eſtate being erected into an Earldom, is evident from the ſubſe- 
quent charters of the family down to the year 1642, in which the lands of Caſſilis are 
always denominated a Barony. It was in that year, and not ſooner, that this barony 
was erected into an Earldom. 


+ Robert III. died in 1405, when his ſon, James I. was both a minor, and a priſoner 
in England, where he was detained till the year 1424; and within three years after his 
return to Scotland, the act of parliament, diſpenſing with the attendance of the ſmall 
Barons, was paſſed. But, by this act, it was appointed, that Biſhops, Abbots, Priors, 
Dukes, Earls, Lords of Parliament, and Banrents, (Knights Bannerets, created by the King, 
in the field of battle, under the royal banner), ſhould be ſummoned to parliament by 
ſpecial precept. This affords ſome ground for believing that the practice of conferring 
perſonal honours had been introduced before that time; and although, through the 
careleſſneſs of our hiſtorians, and the want of regular records, we cannot fix the preciſe 
period when this innovation firſt took place, we know, that, before the year 1459, 
Gilbert Kennedy had been created Lord Kennedy; and that, in 1473, Sir Alexander 
tiome was created Lord Home in parliament, although neither of their eſtates had been 
then erected into Dominia, or Lordſhips, but remained ſtill mere Baronies. 


Mr Wallace, in his Thoughts on the Origin of Feudal Tenures, and the Deſcent of 
Ancient Peerages in Scotland, would have us tp believe, that, till the year 1587, when 
| -the 
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tents were at length introduced, it is highly probable, that, for ſome 
time, no other form was uſed in beſtowing that perſonal dignity 
but what 1s contained in the records of parliament, bearing, that the 
King, in full parliament, created ſuch a man (and his heirs general, 
or limited, as there mentioned) a Lord of Parliament, and ordained 
him to be ſtiled Lord A. of B. or ſo forth; the ordinary mode being 
to prefix Lord to the ſirname, and to add the name of a certain 
land or territory, ſuch as Lord Lindſay of Byres, or Lord Stewart 
of Ochiltree. 0 


The poſſeſſors of theſe honours, in whatever way created, were 
the Peers, or Great Barons; and, in contradiſtinction to them, all the 
other owners of lands, who held of the King in capite, were deno- 
minated Small Barons, or Freeholders. 


It is not improbable, that, at the time of paſſing this act of par- 
liament, 1427, cap. 101. James I. who had received his education in 
England, intended to put the parliament of Scotland upon the ſame 
footing with the Engliſh parliament, and to render the Commons a 
ſeparate houſe. - But if ſuch was his intention, it did not take effect. 

On 


the repreſentation of the ſmall barons was eſtabliſhed, no perſonal honours conferred a 
right to fit in parliament independent of landed property, every owner whereof, when 
it held of the crown, had already an inelective ſeat. This, however, may be doubted. If 
it was not eſſential to the creation of Peers of Parliament that they ſhould be previouſly 
poſſeſſed of land, it is not eaſy. to figure why the Sovereign might not beſtow a perſonal 
dignity of that ſort upon thoſe, who, on account of their merit, or other cauſes, 
might appear worthy of it, although poſſeſſed of no land whatever. I cannot, how- 
ever, diſcover any reaſon in the nature of the thing, and far leſs any proof that it was 
neceſſary for a perſon who was to be created a Lord of Parliament to be a land-owner, 
or that his heirs were to be deprived either of the title, or of any of the privileges 
attending it, upon their diſpoſing of the eſtate which their anceſtor held when he was 
ennobled. They muſt therefore have been entitled to fit in parliament in virtue of their 
perſonal honours, independent of their lands altogether. 
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On the contrary, no part of this ſtatute ſeems to have been much 


regarded. The ſmall barons neglected to elect commiſſioners, and 


were, of courſe, ſtill bound to give perſonal attendance, that being 
the condition under which they were to be relieved of the burden. 
We accordingly find a new act paſſed about thirty years after, by 
which it was enacted, * That no freeholder under L. 20 ſhould be 
© conſtrained to come to parliament, as for preſence, except he were 
a baron ®, or were ſpecially called by the King's officer, or by 
* writ |.” And in the reign of James IV. another act paſſed, re- 
lieving all barons and freeholders whoſe eſtates were within 100 
merks of new extent 2, unleſs ſpecially written for by the King; 
but enjoining all thoſe of a higher extent \ to come to the parlia- 
ment under the pain of the old fine. It was, however, made a con- 
dition of the diſpenſation granted by theſe ſtatutes to particular 
freeholders, that they ſhould ſend proxies or attornies to anſwer for 
them. The act of James II. went no farther than to declare that 
they ſhould not be conſtrained to come to parliament, as for pręſence. 
And, by the act of James IV. they were to be relieved of the fines 
uſually impoſed upon abſentees, only on condition of their ſending 
procurators to anſwer for them, The words of the act are, and fa 
not to be unlawed for their preſence, and | they ſend their procu- 


* ratores to anſwer for them, with the Baronnes of the ſchire, or 
© the maiſt famous perſons.” n 


H El Notwithſtanding 


The appellation of Baren, in this ſtatute, has no relation to Peerage. Thoſe whoſe 


lands were, by their charters, erected into a free barony, had a conſiderable juriſdiction 


within their bounds, which ordinary freeholders did not enjoy. 


i 1457, cap. 75. In England, in the time of Edward II. a knight's fee was, by ſta- 


ute, L. 20 Sterling N annum, and, according to Sir Edward Coke, 480 acres of land. 


| 1503, cap. 78. 
The meaning of this term will be explained in the 8 
The word and is here uſed for if. 
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Notwithſtanding theſe acts, the ſmall Barons continued very re- 
miſs in their attendance. Few of them went to parliament,” except 
upon particular occaſions “, ſo that, at laſt, a doubt aroſe of their 
being entitled to a ſeat ; and it was not till the reign of James VI. 
that their Rs gn by commiſſioners WAS "OF eſtabliſhed, _. 


* 


This was done by the act i 587, cap. 1 14. «hich, crank up- 
on a recital of the old ſtatute of James I. and of its propriety and 
expediency, renewed and confirmed that part of it which related to 
the chooſing of commiſſioners, and regulated the manner in which 


they were to be elected and warned to parliament . 
| : The 


During the reign of James III. the number of thoſe who attended never amounted 
to thirty, and was often much leſs. In the reign of James IV. twelve was the higheſt 
number; and, in ſome of the parliaments of that Prince, not one appeared. In the 
time of James V. we find only two or three; and the cafe was the ſame during the firſt 


period of the reign of Mary. 


+ This we learn from a letter written by Thomas Randolph to Sir William Cecil, of 
the 10th of Auguſt 1560, in which he tranſmitted a copy of a petition from the ſimall 
Barons, or freeholders, praying to be admitted to the parliament that was then held, and 
deſiring that all former acts concerning their place and eſtate, and in their favour, ſhould 
be confirmed. The original letter is in the paper office in the Tower of London; and a 
part of it is to be found in the Appendix, No. 7. A copy of the petition from the 
{mall Barons, which Mr Randolph tranſmitted. to Sir William Cecil, is likewiſe-to be 
found in the Appondix, No. 8. 


In order to give the reader a better idea of the parliament of Scotland at different 
periods, before the repreſentation of the ſmall Barons took effect, there are inſerted in 
the Appendix, No.'s 9. 10. and 21. liſts of ſome of the thinneſt parliaments, - and of. 
thoſe which were beſt attended, There is alſo to be found in the Appendix, No. 12. 
a copy of an original minnte of the firſt ſederunt of the parliament 1579, with which I. 
was favoured by the under keepers of the records, 


} In procuring this act, James has been ſuppoſed to have had it in view to ac- 
aire, a balance againſt the overgrown power of the nobility, much increaſed ſince 
the 
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The act of James l. allowed every freeholder a voice in the elec- 
tion of commiſſioners; but, by the ſtatute now under conſideration, 
thoſe only who were poſſeſſed of a forty ſhilling land in free tenan- 
dry, and had their actual dwelling and reſidence within the ſhire, 
were permitted to vote. | | 


The qualification of the commiſſioners required by this ſtatute 
was, that they ſhould be the King's freeholders, reſident indwellers 
(inhabitants) within the ſhire, of good rent, and well eſteemed, 
But what the amount of their rent or eſtate ſhould be is not men- 
tioned. It is probable that the rent which entitled a freeholder to 
elect, would alſo entitle him to be elected a commiſſioner, 


With regard to the mode of election, the freeholders were ap- 
pointed to meet yearly at the firſt head court after Michaelmas *, 
or at any other time when they ſhould pleaſe to aſſemble for that 
purpoſe, or be required to do ſo by his Majeſty; and, after chooſing 
their commiſſioners, they were to notify their names in writing to 
the Director of the Chancery. This act farther ordered the com- 

HK miſſions 


the reformation, and by the abolition of the abbacies. Great oppoſition was according- 
ly made to it on the part of the nobility, ſome of whom even proteſted againſt it, but 
in vain. See Efys on Britiſh Antiquities, page 42. 


* Of old, the ſheriff; of the ſeveral counties were bound to hold three head courts 
in the year for the due adminiſtration of juſtice, at which all the freeholders were obliged | 
to attend; Quon. Attach. cap. 32.4 3. and 5. Thoſe who owed ſuit and preſence were 
to attend perſonally, but theſe who owed ſuit only were allowed to ſend their ſuitors , 
or proxies, provided ſuch proxies were qualified to paſs upon an ailize or jury, 1540, 
cap. 71.3 but at preſent there is only one head court held in the year, upon a fixed 
day, either Michaelmas day, or near about that time. There the freeholders aſſemble 
to adjuſt their rolls, in the manner to be afterwards taken notice of. No freeholder, 
however, can now be ſubjected to any fine for abſence” from a ſheriff-court, unleſs 
he be ſummoned to ſerve as a juryman, or for ſome other lawful purpoſe; 20t3 Ges. II 
cap. FO, 
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miſſions to be ſealed and ſubſcribed by at leaſt ſix of the barons 
and freeholders; and, by a ſubſequent act of the fame Prince *, none 
were to be received as commiſſioners for ſhires in parhament, with- 
out producing ſufficient commiſſions granted to them in a full con- 
vention of all the barons of the ſhire, and authoriſed (authenticated) 
by the ſubſcriptions of a great number of the barons then prevant, 
and of the clerk of the e 5 
The commiſſioners for ſhires being thus to be yearly elected, the 
ſtatute directed that they ſhould be warned to any parliament or 
convention to be afterwards held, by precepts iſſuing from the Chan- 
cery, the form of ſummoning to parliament that was in uſe before 
the leſs troubleſome mode of a general proclamation took place. 


It was farther appointed by this act, that an equal number of com- 
miſſioners from ſhires ſhould be upon the committee of articles | 
with thoſe put upon that committee from amongſt the commiſſioners 
of boroughs, and that their appearance in parliament ſhould relieve 


all the remaining ſmall barons and freeholders from the neceſſity of. 
perſonal attendance, 


But, as this ſtatute did not expreſsly exclude the other ſmall ba- 
rons, it may be aſked, Whether they might ſtill have attended in 
perſon, notwithſtanding their ſending commiſſioners to parliament ? 
I apprehend, however, that this queſtion muſt be anſwered in the 
negative. To attend both perſonally, and by repreſentatives, would 

have 


* 


* 1597, Cap. 276. 


+ A copy of a commiſſion from a ſhire to its repreſentatives. is to be found in the 
Appendix, No. 13. | 


j The nature of this committee, which was named at the beginning of each parlia-- 
ment, will be fully explained in the ſequel. 
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have been ineonſiſtent; and, although our ſtatutes are not always 
very accurately expreſſed, We may ſafely conclude that it was the 
intention of the legiſlature to exclude them. We accordingly find 


no inſtance. of their ever after appearing in ie but by their 
commiſſioners. | 


It may alſo be aſked, Whether, after the paſſing of this act, the 
King might call any particular baron to attend in parliament, though 
not choſen by his county? Sir George M*Kenzie, ever a moſt zea- 
lous ſtickler for the prerogative of the crown, thought it juſt that 
the King ſhould have that power; adding as a reaſon, that he might 
make any man a Lord of Parliament. See his Obſervations, page 

114, Of this, however, he gives no inſtance ; and thence we may 
conclude that no ſuch prerogative was underſtood to be in the crown. 
As long as the ſmall barons were bound to attend perſonally, with 
the exception only of thoſe. who. were not poſſeſſed of an eſtate firſt 
of L. 20, and afterwards of 100 merks of new. extent, it might be 
lafe to wi the King to aue the arenen even of perſons 
ſo by Fs as 2 cap. 75. po ae. 3, cap. 78. But, it would have 
been inconſiſtent, and even dangerous, to continue a prerogative of 
that ſort, after a regular. repreſentation. of the {mall barons. had been 


introduced, The King might indeed ennoble whom he pleaſed, and 


by that means increaſe the number of great barons, or Lords of 
Parliament. But he certainly had it not in his power to increaſe 


the number of repreſentatives from counties, or to give ſeats in par- 
liament to the electors, as welb as to the elected. It is accordingly ad- 
mitted, even by Sir George M Kenzie, in a ſupplement to his work, 
that, by the conſtant courſe of poſterior acts of parliament con- 
* cerning elections, and repreſentatives of ſhires in parliament, and 
by the conſtant cuſtom acknowledged both by King and * 


ment, 
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ment, none can-repreſent ſhires in parliament but ſuch as are ac- 
" choſen by the ſhires whom they repreſent.” 


; How plain and fonplaiſuever the plan of electing commiſſioners 
from ſhires, that was laid down by this ſtatute, might then appear, 
it ſhould ſeem that ſeveral queſtions aroſe with regard to the right 
of voting in theſe elections. To prevent ſuch queſtions in time to 
come, it was declared by the act 1661, cap. 35. that, beſides all he- 
ritors who held a forty ſhilling land of the King in Lore; all heri- 
tors, liferenters, and wadſetters, holding of the King, and whoſe 
yearly rent amounted to ten chalders of victual, or L. 1000, all feu- 
duties being deducted, ſhould be capable of electing, or being elec- 
ted. n . 


To diſcover whether a perſon was truly poſſeſſed of ten chalders 
of victual, or L. 1000 Scots of free rent, might, however, often be 
a matter of ſome difficulty; of courſe, many queſtions would ſtill 
ariſe with regard to the right of voting, and much time would be 
conſumed in parliament by trying the merits of controverted elec- 
tions. A new ſtatute was therefore made about twenty years after, 
1681, cap. 21. by which a variety of rules were laid down for re- 
gulating the elections of commiſſioners from ſhires. 


By this act, it was, in the firft place, declared, that none ſhould 
have a right to vote but thoſe who, at the time, ſtood publicly in- 
feft in property or ſuperiority, and were in poſſeſſion of a forty 
ſhilling land of old extent, holding of the King or of the Prince, 
diſtin&t from the feu- duties in feu-lands, or (where the old extent 
did not appear) ſtood infeft in lands liable in public burdens, for his 
Majeſty's ſupplies, for L. 400 of valued rent *, whether ſuch lands 

had 


* Some years before this act paſſed, a new valuation had been made of all the lands 
0 , * 2 in 


CAP. II. OF S8 OTLAN b. ” 


had formerly been'churcly lands, and as ſuch ther held of the King, 
or whether they had originally held feu, ward, or blench, of his 
Majeſty, as King or Prince of Scotland * | 


This act next declared, that apprifers or adjudgers ſhould have 
no vote during the legal reverſion ; but that the heritor (owner of 
the land) ſhould continue'to vote himſelf; and that, upon the ex- 
piration thereof, the appriſer or adjudger firſt infeft ſhould alone be 
entitled to vote till the ſhares of the ſeveral adjudgers ſhould be di- 
mon when their Wee extents or valuations would appear T-- 


i «4 ” 


It likewiſe eee the ojinilege of thing to > all proper if 
ters | of _ of the n ral nn or be above men- 
* 20D0tulges 20 | tioned, 


in Scotland, for the purpoſe of proportioning the land-tax. Thence aroſe the diſtinc- 
tion betwixt valued. rent and old extent, both of which will be explained in the ſe- 
quel. | : Ra 50-03 2319540 Ein 

In the reign of Robert III. ſundry lands, lying moſtly in the ſhires of Ayr, Ren- 
frew, Bute, and Roſs, were granted by the crown as an appanage, or patrimony, to the 
King's eldeſt fon, then called the Prince Scotland. Theſe lands were erected into a 
regality, called the Principality. And, by an act of James IV. 1489, cap. 16. the free 
_ tenants of the Prinee were ordered to give ſuit and preſence in parliament, until the 
King ſhould have a ſon to anfwer for them therein. Hence all who held of the Prince 
were allowed to vote in the election of commiſſioners. from ſhires ; and the ſame prac- 
tice takes place ſtil, whether there be a Prince exiſting at the time or not. 


+ An nt or e e is a decree of the proper court, adjudging the eſtate 
of a debtor to belong to his creditor (wha: is called the afpriſer or adjudger) in payment 
of the debt due to him. The debtor has an equity of redemption (called the /egal re- 
ver/z2n) by paying the debt within ten years. During that period, the ri; ':t of the cre- 
Aitor is no more than a ſecurity or mortgage. The debtor remains propricior, but, af-- 
ter the lapſe of ten years, he has it not in his power, by making payment of the debt,, 
to recover his eſtate, which then becomes the Property of the creditor. 


t A proper wadſet, in the law of Scotland; is a. right much of the ſame nature with 
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tioned, to apparent heirs in poſſeſſion, by virtue of their predeceſſors 
infeftment, to liferenters, and to huſbands for the freeholds of their 
wives, or as having right to a liferent by the courteſy; but, at the 
ſame time, declared, that the fiar (tenant in fee) and liferenter ſhould 
not both vote at the ſame time upon the ſame lands; and that no 
perſon. who was infeft for relief or payment of money, ſhould have 
a right to vote in conſequence of ſuch infeftment, 


By the ſame ſtatute, the freeholders of the ſeveral ſhires were ap- 
pointed to meet at their reſpective head boronghs upon the firſt 
Tueſday of May, then next, for the purpoſe of making up a roll 
containing the names and deſignations (i. e. additions) of all the fiars, 
liferenters, or huſbands having a right to vote, and expreſſing their 
reſpective extents or valuations; and to meet at the Michaelmas 
head court yearly, in time to come, in order to reviſe that roll, and 
to make ſuch alterations upon it as might occur from time to time; 
after which it was ordered to be inſerted in the books of the ſherif, 
or ſtewart of the county. 1 

This act likewiſe appointed the freeholders to hold their meetings 
for electing commiſſioners (whether at the Michaelmas head court, 
or at the calling of parliaments or conventions) in the ſheriff or ſtew- 
art court roomy and it farther ordered, that the firſt or ſecond com- 
miſſioner laſt elected, or, in their abſence, the ſheriff or ſtewart clerk, 
ſhould aſk the votes of the freeholders for the choice of a preſes and 
clerk to the meeting; that, in caſe any alteration had happened in 
the roll ſince the laſt meeting, the perſons then coming to have 


right 


a Welſh mortgage. The wadſetter or mortgagee enters to the poſſeſſion of the lands, 
which can only be recovered from him by rendering payment of the money lent; and, 
in lieu of intereſt, he takes his hazard of. the rents, or profits of the land, for no part 
whereof, how conſiderable ſoever they may be, is he liable to account to the proprietor 
or mortgager, who, in the language of the law of Scotland, is called the reverſer. 
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right to vote ſhould be inſerted in it; and that no objection ſhould 
be admitted againſt any perſon who ſtood upon it, unleſs it were mo- 
ved before the freeholders began to vote in the election of their 
commiſſioners. 


This act alſo aſcertained in what manner the objections made to 
the votes of any of the freeholders were to be ultimately diſcuſſed. 
They were to be ſtated in an inſtrument, and to be judged of by the 
parliament or convention, if then ſitting “; and, in caſe there were 
no parliament or convention at the time, the meeting was to appoint 
a particular diet, at which the parties were to be warned to attend 
the Court of Seſſion, who were impowered to determine the matter 
ſummarily +, and according to law. 


It was farther provided by this ſtatute, that, if the perſons objec- 
ted to ſhould appear at the parliament, or convention, and eftabliſh 
their right to vote, the objeQors ſhould pay their coſts, and be fined 
in 500 merks; and if, on the other hand, the objections ſhould be 

| ſuſtained, the objectors were to be allowed. coſts, and the party ob- 
jected to was to be fined in-the like ſum, 


It was likewiſe declared that non- reſidence ſhould be no objec- 
tion |, but that minority, or the neglecting to take the teſt, (an oath 
| E againſt 


The parliament of Scotland was wont to appoint a committee for determining 
controverted elections; and ſometimes both candidates were rejected, and a new election 
ordered. See Fount. vol. 1. pag. 149. 413. This committee continued during the whole 
parliament. But, ſometimes, theſe: controverted elections were tried in the parliament 
itſelf, without being ſent to the committee. The difference betwixt a parliament and a 
convention will be explained in the ſequel. | 


+ That is, expeditiouſly, and without abiding the courſe of the uſual forms of court. 


This had been previouſly fixed by a reſolution of the parliament, upon the 26th. of 
October 1669, which is to be found in the Appendix, No. 14. 
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againſt Popery, and aſſerting the King's ſupremacy, appointed by the 
th act of the ſame ſeſſion), ſhould be ſufficient to diſqualify from 
voting. 


From this act, down to the time of the Union, the law ſuffered 
no alteration with regard to the election of commiſſioners from 
ſhires, except one, which was introduced by a ſtatute of King Wil- 
liam, 1698, cap. 22. declaring, that no perſon, during the currency 
of a protection from diligence *, ſhould be capable to chooſe, or to 
be choſen, a member of parliament, without previouſly renouncing 
the benefit of ſuch protection. 


It is, however, to be obſerved, that, beſides the repreſentatives of 
counties and boroughs, the great officers of ſtate were members of 
the Scottiſh parliament ex Mio. When this was firſt introduced is 
unknown; but, in the parliament 1617, as ſhall be more particular- 
ly mentioned in the ſequel, it was fixed, that, from that time, eight 
of theſe officers only ſhould be entitled to a ſeat, viz. the High Trea- 
ſurer, the Treaſurer Depute, the Secretary, the Privy Seal, the Mafter 
of Requeſts, the Clerk Regiſter, the Juſtice Clerk, and the Advocate, 
Holding their ſeats in virtue of their offices alone, it was underſtood 
that they neither could ele& nor be elected: And the Juſtice Clerk 
and the King's Advocate having voted in an election for the county 
of Mid Lothian in 1675, Fountainhall obſerves , that they ſhould 
* not have voted, becauſe, being officers of ſtate, they were not 
capable to be elected; and to ele, and be elected, ſunt correlata 
* quorum uno ſublato tollitur et alterum. In the year 1703, when 
Sir James Murray of Philiphaugh, one of the commiſſioners for the 


ſhire of Selkirk, was appointed Lord Clerk Regiſter, a writ iſſued 
for 


A protection againſt being arreſted and impriſoned at the ſuit of creditors. 


+ Vol. 1. page 352. 
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for electing a new repreſentative in his room. Many ſimilar inſtan- 
ces might be given. When any of theſe, offices were put in com- 
miſſion, one of the commiſſioners was named by the King to ſit in 
parliament. 


Having now exhauſted what ſeemed neceſſary to be here men- 
tioned, with reſpect to the temporal eſtates, I proceed to conſider 
the alterations which took place in the parliament of Scotland with 
regard to the ſpiritual eſtate. 


It has been already obſerved, that the reformation, and the aboli- 
tion of monaſteries, occaſioned a conſiderable alteration in the ſpiri- 
tual eſtate of the Engliſh parliament. 'The Archbiſhops, however, 
and the Biſhops, ftill remained members of the Houſe of Lords: 
But, in Scotland, religion produced at laſt a more violent effect, by 
entirely loping off the eccleſiaſtical eſtate in parliament, How that 
alteration was brought about ſhall now be explained. 


The Proteſtant Church began to aſſume a regular form in Scot- 
land about the year 1560. But although the genius of the firſt re- 
formers tended ſtrongly towards that ſyſtem. which has ſince pre- 
vailed under the name of Preſbyterian, it was not thoroughly eſta- 
bliſned till after many ſtruggles. Approaching, to the Democratical 
form of civil. government, it was not to be, favourably received by 
Monarchs even the moſt limited, far leſs by thoſe who ardently 
wiſhed to extend their prerogative. 


Very early attacks were made in the aſſemblies of the Chureli 
upon the order of Biſhops *. In 1 58 r, an act of the aſſembly paſ- 
12 ſed, 


There were in Scotland twelve Biſhops under the two Archbiſhops of St Andrews. 
Fg 


__ and; 
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ſed, declaring the office of Biſhop, as then exercifel,” to have no 
foundation or warrant in the word of God. This, however, did 
not prevent a nomination being made the very next year to the See 
of Glaſgow, then become vacant. And in 1584, Mr Andrew Mel- 
vil, one of the ableſt enemies of the hierarchy, was ſummoned be- 
fore the privy council, on account of his having complained loudly 
of the grievances of the nation, in a ſermon he preached at St An- 
drews, and was obliged to fly to England in order to avoid pu- 
niſhment *®, Severe laws were likewiſe made in the ſame year, 
with a view to reſtrain the leaders of the Church, and all thoſe who 
aimed at the abolition of Epiſeopacy. The attempting to diminiſh 
the rights and privileges of any of the three eſtates, was declared 
high treaſon; and the holding councils, conventions, or aſſemblies, 
to treat, conſult, and determine, in any matter of ſtate, civil or eccle- 
ſiaſtical, without the King's ſpecial command or permiſſion, was for- 
bid under the moſt ſevere ſanction 4. 


Theſe laws did not, however, ſubdue the ſpirit and zeal of the 
Preſbyterian leaders. In 1586, the provincial ſynod of Fife ſum- 
moned Adamſon, the Archbiſhop of St Andrews, to appear before 
them, and anſwer for his contempt of the decrees of former general 
aſſemblies, in exerciſing the function of a Biſhop; and, notwithſtand- 
ing his refuſing to acknowledge the juriſdiction of the court, and 
his appealing to the King, a ſentence of excommunication was pro- 


nounced 
1 Fad T3093 4 8-08 | 


and Glaſgow. St Andrews had for ſuffragans the Biſhops 6f Edinburgh, Dumblain, 
Dunkeld, Brechin, Aberdeen, Murray, Rofs, Caithneſs, and Orkney; and Glaſgow 
thoſe of Galloway, Argyle, and the Iſles. There were likewiſe, twenty-ſeven abbacies, 
and thirteen priories z Balfour, page 34. 


* Spottiſwood's Hiſtory, page 330. 
+ 1584, cap. 130. 
+ 1584, cap. 131. 
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nounced againſt him. A general aſſembly, held ſoon after, entered 


warmly into the views of this ſynod ;- and it was with difficulty the 
King obtained an act permitting the name and office of a Biſhop. 
The power of the order was greatly reduced. They became little 


better than perpetual moderators of preſbyteries. They were de- 


clared to be ſubject, like other paſtors, to the juriſdiction of the ge- 
neral aſſembly; and Adamſon, the Primate, renounced all claim to 
ſupremacy over the Church, and promiſed to demean himſelf ſuit- 
ably to the character of a Biſhop, as deſcribed by St Paul “. 


In 1587, James VI. came of age; and, in the Parliament which 
was then ſummoned, a law paſſed that threatened a' deadly blow to 
the eccleſiaſtical ſtate. The public revenue being inconſiderable, and 
the adminiftration of government growing daily more expenſive, it 
became neceſſary to provide ſome new fund to anſwer the exigen- 
cies of a Prince who was naturally profuſe, and a bad oeconomiſt. 
The ancient patrimony of the Church had ſuffered greatly by the 
depredations of the laity ſince the Reformation; but what ſtill re- 
mained was very conſiderable, and was either held by the Biſhops 
who poſſeſſed benefices, or by laymen, in conſequence of grants du- 
ring pleaſure. It ſeems to have occurred to the King and his mini- 
ſters, that, from this ſource, a ſupply might be drawn, without im- 
poling any tax upon the people ; and the temper of the nation at 


the time aſſured them, that the meaſure would be nowiſe unpopular. 


An act, therefore, paſſed in the parliament of that year f, by which 
the lands that then belonged to any archbiſhop, biſhop, abbot, prior, 
prioreſs, or any prelate whatſoever, or to any abbay, convent, or 
cloiſter of friars, nuns, monks, or canons, prebendary or chaplainry, 
or chapters of cathedral churches, or chantry colleges, were annex- 

ed 


Doctor Robertſon's Hiſtory of Scotland, vol. 2. page 119. 


+ 1587, cap. 29. 
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ed to the Crown, and the King was impowered to apply the rents 
to his own uſe; with an exception, however, of the tythes belong- 
ing to parſonages or vicarages, which were to remain with the per- 
fons ſerving the cure, together with the manſion-houſes, and a few 
acres of land by way of glebe; and alſo reſerving to all Archbiſhops, 
* Biſhops, Priors, Commendators, and other poſſeſſors of great benefi- 
ces of the eſtate of Prelates who had a vote in parliament, their prin- 
cipal caſtles and manſion-houſes, with the buildings and yards there- 
of, lying within the precincts and incloſures of their places, which 
were to remain with them and their ſucceſſors, for their reſidence 
and habitation, 


In 1592, the Preſbyterian government by general aſſemblies, ſy- 
nods, preſbyteries, and ſeſſions, was approved of in parliament *; 
the acts that had paſſed againſt the Church in 1584 were reſcinded 
or explained; and all preſentations to benefices were ordered to be 
directed to the particular preſbyteries, for the giving of collation. 


Theſe acts did not, however, totally annihilate the Prelates, or put 
an end to that branch of the three eſtates. They ſtill enjoyed the right 
to ſit in parliament; but, deprived of their revenues, they became 
not a little contemptible, and were unable to bear the expence of their 
rank, or of attending the great council of the nation. This James 
did not reliſh. Beſides his natural repugnance to a ſyſtem that 
was little ſuited to his exalted notions of royal prerogative, he could 
not fail to ſee that the influence of the crown would be greatly di- 
miniſhed by the total abolition of the eccleſiaſtical eſtate. He 
therefore ardently wiſhed to ſupport Epiſcopacy z but the prejudices 
which the nation, in general, had conceived againſt the name and 
character of Biſhops were ſo violent, that he durſt not for ſome 

time 


* 1592, cap. 116. 
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time avow his intentions. He went therefore to work in a more 
cautious manner. In 1597 he prevailed with the commiſſion “ that 
had been appointed by the laſt general aſſembly, to complain to par- 
liament that the Church was the only body in the kingdom deſtitute 
of repreſentatives, and to crave that a competent number of the 
clergy might be admitted to a ſeat, according to ancient cuſtom F. 
In conſequence of this application an act paſſed t, ordaining that 
the paſtors and miniſters, on whom his Majeſty ſhould at any time 
confer the office, place, title, and dignity of a Biſhop, Abbot, or 
other Prelate, ſhould have a vote in parliament, and that all the 
biſhoprics then vacant, or to become vacant, ſhould be beſtowed on- 
ly upon actual preachers and miniſters of the Church. But, in order 
to prevent jealouſy, it was, by the ſame act, remitted to the King to 
adviſe and agree with the general aſſembly, what authority thoſe 
upon whom biſhoprics might be beſtowed, ſhould have in the ſpiri- 
tual policy and government of the Church. 


This act was far from giving general ſatisfaction to the clergy. 

Though calculated to reflect luſtre upon their order, they were 
willing to ſacrifice every conſideration of intereſt and ambition to 
their abhorrence of Epiſcopacy. The general aſſembly was, how- 
ever, at laſt prevailed with, after much debate and oppoſition, to 
declare, in March 1598, that it was lawful for miniſters to accept of 
a ſeat in parliament; that it would be beneficial to the Church to 
have its repreſentatives in that body; and that fifty-one perſons (a 
number 


* 


* The commiſſion is a committee named by the general aſſembly to finiſh the buſi- 


neſs they cannot overtake during their own ſitting, and to attend to the intereſt of the 
Church, 


+ Spottiſwood, 450. 


1 1597, Cap. 235 
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number nearly equal to that of the old ſpiritual eſtate) ſhould be 
choſen from among the clergy. : for that purpoſe “. 


The manner of eleQing theſe repreſentatives, and the authority 
they were to enjoy, were. not fixed till the beginning of the- year 
1600, when a general aſſembly was held at Montroſe, in which, 
notwithſtanding all the addreſs the King employed to acquire a ma- 
jority, he with difficulty got the following regulations agreed to: 
That the general aſſembly ſhould recommend fix perſons to every 
vacant benefice that gave a title to a ſeat in parliament, out of whom 
the King ſhould name one : That the perſon to be ſo named ſhould 
neither propoſe nor conſent to any thing in parliament that might 
affect the intereſt of the Church, without ſpecial inſtructions to that 
effect: That he ſhould be anſwerable for his conduct to the general 
aſſembly, and ſubmit to its cenſure, under the pain of excommuni- 
cation : That he ſhould diſcharge the duties of a paſtor in a particu- 
lar congregation, and uſurp no eccleſiaſtical juriſdiction over his 
brethren: That, if the Church inflicted on him a ſentence of de- 
privation, he ſhould thereby forfeit his ſeat in parliament : And that 
he ſhould annually reſign his commiſſion to the general aſſembly, to 
be reſtored or not, as the aſſembly, with the approbation ot the 
King, ſhould think moſt for the good of the Church T7. 


Theſe regulations, however, did not take place. James ſucceeded 
in a few years to the crown of England, which added much to his 
authority and influence in Scotland; and, in 1606, he found himſelf 
enabled to obtain the ſanction of parliament to the reſtitution of the 
order of Biſhops, and to a repeal of the act of annexation, in fo far 

as- 


Spottiſwood, 450. Calderwood's manuſcript Hiſtory of Scotland, vol. 5. pag. 278. 


+. Spottilwood, 453. 457. Calderwood, vol. 5. pag. 368.. 
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as it related to their benefices *, Nor did he top there; another act 
paſſed in 1609 F, reſtoring to Archbiſhops and Biſhops their former 
juriſdiction, eſpecially the juriſdiction of commiſſariots, and the power 
of adminiſtering juſtice, by commiſſaries, within their reſpective dio- 
ceſes. Their powers were ſtill farther enlarged by an act in 16121; 
and, in 1617 ||, all the deans, and other members of the chapters of 
cathedrals, were reſtored to- their manſes, 'glebes, rents, and other 
patrimony. 


In this manner did James bring about his ſcheme of reſtoring 
Epiſcopacy. He indeed wanted to go ſtill farther, and to reduce 
the Church of Scotland to the ſame form, in every reſpect, with the 
church of England. That, however, he lived not to accompliſh; 
and his ſucceſſor, Charles 1. treading too precipitately in his father s 
footſteps, and preſſing too eagerly the reception of the liturgy, and 
the obſervance of ceremonies, to which the Scottiſh nation was in 
general averſe, he thereby kindled the flames of civil war, the con- 
ſequences of which were fatal to his deſigns, and obliged him, in 
1640, to conſent to ſeveral. acts of parliament entirely aboliſhing 
the Epiſcopal form of Church government, and excluding all Arch- 
biſhops, Biſhops, and other prelates, from a ſeat in parliament, which 
was then declared to conſiſt of the nobility, barons, and burgeſſes. 


This alteration upon the conſtitution of parliament, by lopping 
off one of the three eſtates, was not, however, at that time of long 
continuance, Epiſcopacy returned upon the reſtoration of the mo- 
narchy ; and, by an act of the ſecond ſeſſion of the firſt parliament 
K | CREE 


; 


* 


1606, cap. 2. 
F 1609, cap. 6. 


4 1612, cap. 1. 


1617, cap. 1. 2. 
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of Charles II. *, ſetting forth, in ſtrong terms, that it was an inhe- 
rent right of the crown, by virtue of the King's prerogative and 
ſu upremacy in cauſes eccleſiaſtical, to order and diſpoſe of the exter- 
nal government and polity of the Church; the archbiſhops and 
biſhops were reſtored to their ancient place and privilege in parlia- 
ment, and to the full exerciſe of their Epiſcopal functions, prece- 
dence in the Church, power of ordination and inflicting of cenſures, 
and all other acts of Church diſcipline +. F 


The national averſion from Epiſcopacy was, however, too deeply 
rooted, and too violent, to be eaſily deſtroyed. It was the cauſe of 
many commotions during the reign of Charles II. and was foſtered 
by the arbitrary proceedings of his ſucceſſor, and the eager deſire 
that ſuperſtitious Prince diſcovered to introduce Popery. No ſooner, 
therefore, was a period put to his government, than an abhorrence 
of Prelacy was publicly avowed, and the Epiſcopal form of Church 
government declared to be a great and unſupportable grievance. This 

Was 


1662, cap. 1 ets 1 


+ Tt may here be obſerved, that the archbiſhops and biſhops were brought into par- 
liament before the ſtatute reſtoring them to their ſeats had paſſed. The parliament met 
upon the 8th of May 1662, and they were that day received; but the act in their fa- 
vour, though the firſt in the liſt of the printed acts of the ſeſſion, paſſed not till the 


25th of that month. An order of parliament, indeed, iſſued for ſending for them; 


and Biſhop Burnet gives the following account of their introduction: * The ſeſſion of 
« parliament came on in April 1662, when the firſt thing that was propoſed by the 
« Farl of Middleton was, that, fince the act reſciſſory had annulled all the parliaments 
« after that held in the year 1633, the former laws in favour of Epiſcopacy were now 
* again in force; the King had reſtored that function which had been ſo long glorious 
in the Church, and for which his blefled father had ſuffered ſo much; and though 
the Biſhops had a right to come and take their place in parliament, yet it was a piece 
« of reſpect to ſend ſame of every ſtate to invite them to come and fit among them. 
This was agreed to: So upon the meſſage the Biſhops came and took their places; 


el, 1. page 143. 


A 


g 
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was done in the moſt explicit terms bh the 13th act of the meeting 
of the eſtates in 1689, which contains the claim of right and the 
offer of the crown to William and Mary; and, in conſequence of 
that declaration, an act paſſed in the firſt parliament held under their 
authority, aboliſhing. Prelacy, and all ſuperiority of office in the 
Church above preſbyters ®, This act was ſoon followed by ano- 
ther +, reſtoring to their benefices thoſe miniſters who, during the 
two former reigns, had been deprived or baniſhed for not conform- 
ing to Prelacy ; and, in the fame ſeſſion, a third act paſſed , con- 
firming the Preſbyterian Church government by kirk-ſeſſions, preſ- 
byteries, provincial ſynods, and general aſſemblies, and repealing all 
former ſtatutes that were prejudicial to, or inconſiſtent with that. 
plan. 


Thus, at laſt, an end was put to tlie eſtate of the clergy in the 
Scottiſh parliament; and from that time, down to the Union of the 
two kingdoms, the three eſtates were compoſed of the temporal 
peers, the officers of ſtate, the barons, or commiſſioners from ſhires, 
and the burgeſſes. Nor did any other alteration in the conſtitution 
of parliament take place, except that, in the ſame year, 1690, the 
committee, known by the name of the Lords of the Articles, (of 
which in the next ſection) was ſuppreſſed F, and ſome of the larger 
ſhires were, as has been already mentioned, allowed to ele& an ad- 
ditional number of repreſentatives ||. = 


K 2: Before 


* 1689, cap. 3. 
+ 1690, cap. 2. 
J 1690, cap. 5. 
$ 1699, cap. 3. 
1690, cap. 11: This ſtatute increaſed the number of the repreſentatives of ſhire: 
from 64 to 90. 'The number of.the repreſentatives of boroughs was then 66, viz. two 


from Edinburgh, and one from every other borough. 'The porougy of Campbletown. 
had not been then erected. 
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| Before. es chis ſection, it will not be improper to ſtate 
chortly the way and manner in which the different eſtates were ſum- 
moned to the parliaments of Scotland, and the endurance of theſe 
parliaments at different periods. | 


We have e that, by the great charter of King John of. 7 ind 
land, the prelates, and great barons or peers, were to be ſummoned 
ingly by the King's letters, and that all the other ſmall bargns, who 
held in capzte, were to be ſuinmoned in general, or edictally, by the 
ſheriffs and bailiffs, in conſequence of writs directed to them: But, 
when a repreſentation both of the ſmall barons and of the bo- 
roughs was introduced, the writs to the ſheriffs came to be more 
ſpecial, ordering them to return two knights of the ſhire, and two 
burgeſſes out of each borough within their ſeveral counties, as is 
practiſed at this day. 


How the different eſtates were ſummoned to the parliament of 
Scotland in more ancient times, we know not; but it was ordered, 
by the ack 1427, cap. 101. that all biſhops, abbots, priors, Dukes, 
Earls, Lords of Parliament, and banrents, ſhould be ſummoned by 
the King's ſpecial precepts; and as, by the ſame ſtatute, James J. 
intended to introduce a repreſentation of the ſmall barons, it is to 
be ſuppoſed that they were to be ſummoned ediQtally, in conſe- 
quence of brieves, or writs, iſſued from the Chancery to the ſheriffs 
of the ſeveral counties: And, although this intended alteration upon 
the conſtitution of parliament did not then take place, we know 
that it was the practice to iſſue general writs to ſheriffs and bailiffs 
to ſummon prelates, peers, freeholders, and commiſhoners from 
boroughs, and likewiſe to ſend ſpecial precepts to each of the pre- 
lates and peers, or great barons, This we learn from an order of 
James III. entered in the records of parliament on the 21ſt of Fe- 
bruary 1487, in the following words: ” We do you to wit, that our 

f Sovereign 


Cu AP. II. 


© Sovereign Lord, by che advice of his council, has, for certain rea- 
«© ſonable and great cauſcs, deſerted and diſſolved his parliament 
that was continued of before to the 5th of May next to come, and 
has ordained a new general patliament to be ſet and proclaimed 
© to be holden at Edinburgh the 12th day of May next to come, 
vrith continuation of days; and general precepts, to paſs to all 
Lords, prelates, barons, freeholders, and commiſſaries; and with 
© ſpecial letters under his ſignet to all the pr2lates and great Lords 
of his realm, to ſhew and declare to them the cauſe of the fitting of 
his ſaid parliament.“ | Copies of the order to Chancery to iſſue 
writs, or precepts, to the ſheriffs, &c.; and of theſe precepts, and 
likewiſe of the ſpecial precepts to the a and peers, are inſerted 
in the e eh No.“ 1 15. 16. 17. and 18. 


I 4 (1 | 

The FR of the Eſſays on „add Antiquities n that the 
ſpecial letters to the prelates and great Lords had gone into diſuſe 
before 1587, becauſe, by the act of that year, eſtabliſhing the repre- 
ſentation of the ſmall barons, it was enacted, That the ſaid com- 
* miſſioners be warned at the firſt be virtue of precepts furth of the 
* Chancellary, or be his hieneſſe miſſive letters or charges, and in all 
times thereafter be precepts of the Chancellary, as ſall be directed 
* to the other eſtaites.“ But this does not ſeem to be a neceſſary con- 
cluſion. It does, however, appear, that, at laſt, even the general 
precepts from the Chancery had been dropped, and that parliaments 


came to be called only by proclamation F. 


When, through a negle@ to elect commiſſioners at Michaelmas, 
or from any other cauſe, it became neceſſary to chooſe them upon 
the approach of a parliament, the diet for election appears to have 
been fixed by the ſheriff, . Upon the 7th of July 1681, the privy 

Fre council, 


3 


A copy of ſuch proclamation is inſerted in the Appendix, No. 19. 
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council, in conſequence of a complaint from ſome of the freeholders 
of Berwickſhire, that the ſheriff intended to ſurpriſe them in electing 
their commiſſioners, by giving only one day's notice, found that the 
theriff only, and not the council, could fix the diet of election; but 
they, at the ſame time, ordered the ſheriff to give at leaſt ſix days no- 
tice, that the freeholders might have time and leiſure to aſſemble; and 
that the notice ſhould be given at the head borough of the ſhire, by 
proclamation over the market croſs, and by tuck of drum through 
the town “. The act 1681, cap. 21. had not then paſſed; but it 
was thereby enaQted as follows: And to the effect that ſufficient 
* advertiſement may be given to all parties having vote in elections, 
© who are to elect at the calling of a parliament or convention, the 
* ſheriffs and ſtewarts are hereby ordained to make publication of 
the call and diet of the ſaid parliament and convention, and of the 
diet appointed for election, and that at the head borough of the 
* ſhire or ſtewartry, upon a market day, betwixt ten and twelve in 
the forenoon : And alſo, ſhall make the like intimation at each 
* pariſh kirk on Sunday immediately thereafter ; which diets for 
election ſhall at leaſt be twelve days before the meeting of parlia- 
* ment, or eight days before the meeting of a convention, that the 
* commiſſioners elected may have ſuffcieney of time to keep the diet 
* of the parliament or convention.” 


When a vacancy happened during the fitting of parliament, an 
order for a new election iſſued in the name of the Sovereign, or his 
commiſſioner, and of the eſtates of parliament. It was cuſtomary 
to name the diet of election in this order F. 


Till the reign of Charles I. the parliaments in Scotland, though 
exceedingly frequent, were never of long endurance, To uſe the 


preſent 
„ Fountainhall, vol. 1. page 140. | 


+ Copies of ſuch orders are inſerted in the Appendix, No. 20. 
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preſent bi6itdunivy fate; they laſted only one ſeſſion. We 
indeed meet with a few inſtances of their being continued (adjourn- 
ed) to a diſtant day in the reign of James I. but they did not always 
meet again at the appointed time. They were to be ſummoned a 
certain number of days preceding thoſe to which they were adjourn- 
ed; and if that was neglected, the adjournment became equal to a 
diſſolution #. It was even an objec to ſhorten, as much as poſſible, 
the period of the ſitting of parliament ; and, on that account, it was 
not infrequent to remit buſineſs of the greateſt importance to ſelect 
committees, and to declare the determinations or reſolutions of ſuch 
committees to be equally binding as if paſſed in full parliament. 
One remarkable inſtance in the time of James III. has already been 
taken notice of, and many more might be given; but the following 
will ſuffice, In the ſeventh parliament of James VI. anno 1581, cer- 
tain perſons were named to conſider ſuch articles as could not be o- 
vertaken during its fitting, and to paſs acts concerning them, which 
were to be equally valid and obligatory as if paſſed in parliament. 
In the eleventh parliament of the ſame Prince, anno 1587, power 
2 to certain perſons of each eſtate to treat, conſult, delibe- 
rate, and conelude, upon ſuch taxation as ſhall be'thought expe- 
dient 


* In 1683, the parliament ſhould have met upon the 17th of July, but no meeting 
was then held, nor was there any previous prorogation. It Was, however, afterwards 
prorogued, by a letter from the King, to the 6th of December; upon which Fountain- 
hall has made the following remark, vol. 1. page 2 38. It was doubted if it was not 

extinct by ſuffering the day to paſs without meeting, or a new prorogation then. It 
© was mere forgetfulneſs; but this may yield a cavil to queſtion what may hereafter be 
* acted in this parliament.” Sir George McKenzie, in his Obſervations, page 411. ſays, 
© It was doubted whether, if the day. to which the parliament was adjourned by procla- 
* mation was elapſed, a new parliament behoved to be called, or if the current parlia- 
* ment ought to be adjourned by a new proclamation, notwithſtanding the day was 
* clapſed; and it was found that it might be adjourned, fince the power of calling and 
© diffolving parliaments is the King's prerogativei'' And a letter to this purpoſe, Goa 
* the King, is regiſtrated in the council books in July 1683.” 
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dient to be levied off the ſubjects, and of the manner and execution 
that ſhall be directed to that effect. And, in the ſame year, a com- 
mittee was named for ſetting off the order of the taxatioun on all 
© eſtates,* whole decrees or reſolutions were to be equaily binding as 


if paſſed in parliamen. kD Lo a art nn 


The ſhortneſs of the parliaments in thoſe days was indeed moſt 
conſiſtent with the enaQtment of the ſtatute 1587, cap, 114. by 
which the ſmall barons were appointed to ele& their commiſſioners 
or repreſentatives yearly at Michaelmas. But a ſurpriſing alteration 
took place in the courſe of half a century after the date of that act. 
By the 39th act of the ſecond parliament of Charles I. which met in 
June 1640, in conſequence of that Prince's proclamation, although 
neither he, nor any commiſſioner for him, then appeared, the eſtates 

did, of their own authority, continue the parliament to the 19th; of 
November then next. It accordingly met on that day, and was a- 
gain continued by the ſame authority to the 14th of January 1641. 
Several other continuations or adjournments took place afterwards; 
and no material buſineſs was entered upon till the month of Auguſt 
1641, when the King himſelf was preſent. By the 15th act of the 
firſt ſeſſion of this parliament, it was enacted, that a parliament 
ſhould be held once in every three years, and that the time and 
place of meeting of each new parliament ſhould be appointed by the 
King, or his commiſſioner, and the eſtates, before the cloſe of the 
preceding parliament, and by the laſt act thereof, It was accordingly 
ordered by the laſt act of this ſecond parliament of Charles I. that a 
new parliament ſhould be held upon the firſt Tueſday of June 1644, 
without prejudice, however, to his Majeſty to appoint an earlier diet 
if he ſhould think it fit to do ſo. The eſtates, conſiſting then of the 
nobility, barons, and burgeſſes, accordingly met upon the 4th of June 
1644, and, by their own authority, continued that parliament fromtime 


to time, ſo as to make it conſiſt of no leſs than fix ſeſſions, the laſt 
| of 
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of which terminated on the 27th of March 1647, when a new trien- 
nial parliament was ordered to be held upon the firſt Tueſday of 
March 1648. This parliament met upon that day, and conſiſted of 
three ſeſſions. The laſt ended on the 7th of Auguſt 1649. A fourth 
was then appointed to commence upon the firſt Tueſday of March 
1650; but before that day arrived, an important revolution had ta- 
ken place, which put an end to all parliaments in Scotland till the 
reſtoration of Charles II. The firſt parliament of that Prince con- 
ſiſted of three ſeſſions. At the cloſe of each of the two firſt, it was 
adjourned to a certain day; and che acts of adjournment, or proro- 
gation, were thus expreſſed: The King's Majeſty declares this par- 
© liament current, and adjourns the ſame to the day of 

next to come; ordaining all members of parliament, noblemen, 
© commiſſioners from ſhires and boroughs, and all others having in- 
* tereſt, to attend that day; and that there be no new elections in 
* ſhires or boroughs, except upon the death of any of the preſent 
* commiſſioners.” The ſame practice was obſerved down to the 
Union of the two kingdoms: And the parliament held under the 
authority of William and Mary conſiſted of no leſs than nine ſeſ- 
ſions, having been continued, by adjournments from time to time, 
not only during the life of Mary, but even during the whole period 
of William's reign, and a part of that of Queen Anne, The act 
for triennial parliaments had been reſcinded at the reſtoration; and 
there was no limited period beyond which the ſame parliament 
might not ſubſiſt. This was, however, a defect in the conſtitution, 
as it enabled the crown to maintain, as long as it pleaſed, the au- 
thority of a parliament favourable to its views, and to prevent the 
nation from putting a ſtop to an unconſtitutional extenſion of the 
royal prerogative, by electing repreſentatives more attentive to the 
true intereſt and the liberties of the people, 
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Of the moſt remarkable leans ere the, two Parliaments of 
England and Scotland. | 


HAVING thus given a general view of the conſtitution of the 
parliament of each Kingdom down to the time of the Union, it will 


not be improper to look back a little, and coullder in what g 
they chiefly differed. | | 0 
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We have already ſeen, that, ſoon after the introduction of repre- 
ſentatives from ſhires and boroughs, the Engliſh parliament was di- 
vided into two ſeparate houſes, the Lords and the Commons; but, 
in Scotland, the three eſtates met always in one houſe, had onè com- 
mon preſident, and deliberated jointly upon 'all matters that came 
before them, whether 1. a judicial or of a i rind nature. not. 


It has, however, been doubted whether a bill could = inte 5 
law, or a tax could be impoſed, if any one of the three eſtates en- 
tered a diſſent. Craig ſeems: to have been clearly of opinion that 
each had a negative. His words are: Sed de parliamentis hoc 
* unum monuifſe ſufficiat, nihil ratum eſſe, nihil legis vim habere, 
niſi quod omnium trium ordinum conſenſu conjuncto conſtitutum 
© eſt; ita tamen ut uniuſcujuſque ordinis per ſe major pars conſen- 
* tiens pro toto ordine ſufficiat. Scio hodie controverti, an duo or- 
* dines parliamenti, diſſentiente tertio, quaſi major pars, leges con- 
dere, onera five realia five perſonalia imponere, ſtatuta nova in- 
* troducere poſſint; cujus partem negantem boni omnes, et quicun- 


6 que 
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que de hac re ſcripſerunt, pertinaciſſime tuentur, alioqui duo ordi- 
nes in everſionem tertii poſſint conſentire. Quod de everſione dixi, 
idem de praejudicio et incommodo intelligendum *.“ Sir George 
McKenzie; on the other hand, embraces the oppoſite opinion, in his 
Obſervations upon the act 166 3, cap. 24. T, where he expreſſes him- 
ſelf as follows: © The Biſhops having conſented, by this act, to the 
© impoſition upon themſelves in favour of univerſities, it is declared, 
© that this act ſhall be no preparative for laying on any burden upon 
© the clergy hereafter, awithout their own conſent. From which it 
may be argued, that, though all the reſt of the parliament ſhould 
© conſent to an impoſition upon the clergy, yet that could not be 
valid, except themſelves conſented: to it, though the impoſition 
© were carried by plurality of votes: But this inference is not con- 
* cluding ; for the parliament is a collective body, compoſed of the 
King and the three eſtates, in which the major part determines the 
© reſt; and if this were granted to the clergy, they being but a third 
© eſtate, , every one of the other two eſtates might pretend the like, 
* and ſo each eſtate would have a negative as well as the King; 
* whereas, not only Craig has determined that the parliament may 
make an act without the conſent of any one of the ſtates, having 
* lated this queſtion expreſsly; but we ſee, that the boroughs having 
* unanimouſly diſſented from the fifth act of the third ſeſſion of the 
' ſecond parliament, concerning the privileges of boroughs royal 7, | 
the ſame was notwithſtanding paſſed in parliament z and we all re- 
member the memorable ſtory of the boroughs riſing, and leaving 
5 the rebellious parliaments 1049, betore the parliament paſſed the 
N55 act for allowing the value of annual ents, whereupon 'a wor- 


L2 thy , 


* Craig de Feudis, lib. I. dieg. 7. 5 Th 
+ Page 424. 


{ The act here referred to is 1672, cap. 3+ 
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thy Peer ſaid, that, nc they had fitten fo long without the head, 
* they might well enough fit without the tail.” Sir George's opi- 
nion ſeems to be more conſiſtent with the circumſtance of the 
three eſtates ſitting and deliberating together in one houſe, and is 
alſo confirmed by the facts he refers to; but it is ſurpriſing that he 
ſhould quote Craig as an authority, ben his opinion was the very 
reverſe. Keith ſays, that, in 1542-3, an act paſſed, allowing the Bible 
to be read in the vulgar tongue, although a diſſent was entered by all 
the prelates *. Calderwood, in ſpeaking of the parliament 1621, men- 
tions, that, in calling and marking the votes, the diſtinction of the 
three ſeveral eſtates was not regarded, but the names called promif- 
cuouſly, and the reſolutions made according to the majority of 
voices I. We alſo learn from Fountainhall's account of the parlia- 
ment 1686, that a plurality of votes carried the queſtion,” without 
attending to the diſtinction of eſtates 4. Craig's opinion ſeems to 
have been altogether theoretical, upon a cafe which probably ſeldom 
had occurred. He accordingly ſtates no facts in fupport of _ 
opinion, and quotes no particular authority ||. 


But, even although each of the three eſtates had been, in this re. 
ſpect, conſtitutionally independent on one another, and had enjoy- 


ed 


* Page 36. Keith's account of this act is inſerted in the Appendix, No. 21. 
Calderwood's Hiſtory of the Church of Scotland, page 779. 
] Fountainhall, vol. 1. page 417. 


| In England, the Spiritual Lords are, in the eye of law, a diſtinct eſtate from the 
Lords Temporal, but, in practice, they are blended together under the one name of 
the Lords; they intermix in their votes; and the majority binds both eſtates. They, 
therefore, in every effectual ſenſe, form but one eſtate, although the ancient diſtinction 
between them ſtill nominally. continues. A bill may accordingly paſs in the houſe of 
Peers although every Spiritual Lord vote againſt it; and, in like manner, it may be 
carried through that houſe by the voices of the Lords Spiritual alone, if they conſtitute 
the majority, although every one of the Temporal Lords preſent ſhould. vote for re- 
jecting it. See Blackſtone, vol. 1. page 156. 
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ed a negative, ORR their meeting together 1 in one aſſembly, the 
power and influence. of the commons would naturally be kept under 
much longer in Scotland than in England, where they, at an early 
period, met in a ſeparate houſe, and had their own ſpeaker or pre- 
ſident. In a country where there was little commerce or induſtry, 
and, of courſe, little wealth, excluſive of landed property, the 
burgeſſes, and even the ſmall barons, would feel the humbleneſs of 
their ſituation, 'and be unfit to cope with high ſpirited nobles, and 
dignified churchmen, who were poſſeſſed of great eſtates and large 
revenues. We accordingly find, that, for a long time, few of the 
ſmall barons'gaye themſelves. the trouble of attending, or even of 
ſending commiſſioners to parliament. It was the religious diſputes 
which took place at the Reformation, and during the long conteſt. 
between the Epiſcopal and Preſbyterian parties, and the zeal of the 
preachers, that firſt diffuſed the ſpirit of true liberty amongſt the 
body of the people; but it was not till the Revolution that they met 
with that attention from government which the rights and privi- 
leges of free citizens demanded. 


The conſtitution of the Scottiſh parliament differed from that of 
the Engliſh in another material point, In the former, a committee 
was named at the commencement of each parliament to prepare mat- 
ters, and to digeſt the bills that were to be brought in; and it came at 
laſt to be the general practice to lay no buſineſs before the parliament 
without its. being previouſly conſidered in that committee. 

It 


* I uſe the words general prafice, becauſe inſtances occur of petitions being preſented 
to parliament without going firſt to the committee of articles. Fountainhall mentions. 
one in the parliament 1601. Lord Bargenny preſented a petition in plain parliament, . 
© (ſo that it is not abſolutely neceſſary to go firſt to the articles), which was read there, 
© and referred to the articles,” &c. See vol. 1. page 150. The ſame author is more 
full upon this point in the next page. His words are: „At the opening of the parlia- 
ment, it was mordicus contended by the court faction, that nothing could be tabled im 
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It is uncertain when this ſelect committee, which was known by 
the name « 127 Lords 1 'the GI A was firſt nn. in. Sir 
* Di tant 2391 4 7 David 


| | g | 
c . eie til Grft it was brought into che Articles ; which Nala to res with the 


© 218th act of the parliament 1594, and the act made in June 1663; but ſee 'a Diſ. 
« courſe, proving that this is a late innovation, deſtructive of the liberty and of the 
powers of the parliament ; ; and it is thought our | parliaments will never be free of 
© prelimitation till that form of the articles now uſed he rectified. , They met ordinari- 
. before the parliament ſat, and cauſed the body of the parliament, their conſtituents, 
© attend them an hour or two, looking one to another. It is true they waited alſo for 
* his Royal Highneſs, the Commiſſioner, who never appointed an afternoon's meeting, 
© but all at ten in the morning; and ſdmetimes they fat till two, three, or four, and 
the day the teſt was voted; fill ix at night; and then, by! ſurpriſe; affairs 8 
vere brought in upon the parliament, paſt in articles that morning, and very ſeldom 
« delayed, but put to a vote that fame diet, that they might not have. leiſure, to prepare 
© themſelves for arguing, n nor to deliberate, combine, or take joint meaſures, which 
© renders many of our acts ſo raw and undigeſted. See alibi of the Roman T riduum in 
making their acts, and of the Engliſh cuſtom in their parliaments, of reading their 
© bills three ſeveral times, upon different days, before they: paſs. / But this is the prero- 
« pative of the Sovereign, and an advantage he hath got with us over the people his 
< ſubjets. Another point, alſo contingent with this, fell incidenter to be debated in the 
«© parliament z but his Royal Highneſs prong his diſlike of it, it was waved; and it was 
this; Whether there could be two negatives, one in the parliament, and another in 
© thearticles ? Sir George Lockhart contended that his Majeſty's negative he had in the 
© parliament (Which is not very ancient with us) was ſufficient to ſecure his ſupremacy, 
though he had it not in ther articles, 249, That the articles rejecting a bill ought not 
to have ſuch a negative as to preclude the parliament from calling for, and conſider- 
ing it if they pleaſe : But this was ſtifled ; and it ſeems not material where the King 
interpoſes his negative, 5 44 in the articles or parliament, whether before reaſon- 
© ing or voting, or after them; and it ſeems leſs diſobliging to do it in initio, before the 

pulſe be found.“ This author likewiſe gives an inſtance of the King' s commiſſioner 
interpoſing a negative in the committee of articles upon the 14th of June 1686, even in 
a private cauſe. : At the articles, Pittarrow preſſing for a hearing in his affair againſt 
Lauderdale, the Earl of Murray commiſſioner, in fav our of Maitland, interpoſed his 
© negative, and delayed it this ſeſſion of parliament : T his being the firſt time he had 
© uſed his negative, Southeſk took it fo ill that he proteſted for coſt, ſkaith, and damage; 

25“. 1. page 417. The idea of a negative in a private cauſe ſeems not a little abſurd ;. 


yet, 
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David Dalrymple: obſerves, that, about the year 1367, committees 
of parliament, with parliamentary powers, were introduced under 
the pretence of general convenieney, and that, from them, the in- 
ſtitution of the Lords of the Articles appears to ha ve had its origin * ; 
And that it was at leaſt as ancient as the beginning of the reign 
of James I. ſeems to be evident from the title prefixed to the 
acts of that Prince's firſt parlia ment, as it ſtands in the edition in 
Saxon character, commonly known by the name of the Black Acts, 
and publiſhed by authority of Queen Mary, which, after mention- 
ing the date of * mn of the bee ene. ene thus: Con- 
| | n 4 | _ * vocatis 
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yet, from the inſtances here given, it appears to have been claimed and admitted. An 

other is mentioned by Sir Robert Douglas in his Peerage, page 61. The power and 
influence of the woyel ** indeed at that. time arrived at * utmoſt Feed 3 ; and, 

we ſhould be apt to conſider the Parliament as intended more 2 an ornament to the 
crown than for the „ of the rights 0 os the people. 


' Biſhop Burnet tells us, that; in the Lat. caſa of the ſecond (parliament: of Charles II. 
a diſpute was raiſed about the Lords of the Articles. The paſlhge-/is as follows: Next 
ſeſſion of parliament new complaints were offered. Duke Lauderdale ſaid, theſe 
© ought to be made firſt to the Lords of the Articles, to whom all petitions and mo- 
* tions ought to be made firſt; and that they were the only judges what matters were 
© tit to be brought into parliament. The other fide ſaid, they were only a committes 
© of parliament to put motions into the form of acts; but that the parliament had till 
© an entire authority to examine into the Rate of the nation. In this debate they had 
© the reaſon of things on their ſide : But the words of the act favoured Duke Lauder- 
dale. So he lodged it now where he withed it might be, in a point of prerogative. 
He valued himſelf to the King on this, that he had drawn the act that ſettled the 
power of the Lords of the Articles who being all upon the matter named by the 
King, it was of great concern to maintain, that as the check upon factious ſ; pirits there, 
+ which would be no ſooner let go, than the parliament of Scotland would grow as un- 
© quiet as a houſe of commons was in England. That was a conſideration which at. 
* this time had great weight with the King "3 vol. 1. page 364. 


Annals of Scotland, vol. 2. page 261; 4055 
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* vocatis tribus regni ſtatibus ibidem congregatis, electae fuerunt 
* certae perſonae, ad articulos datos per Dominum Regem deter- 
* nandos, data caeteris licentia recedendi *. 


We have no traces left of any ſuch committee being named in the 
ſecond parliament ; but, in the title prefixed to the third parliament 
of the ſame Prince, articles are ſaid to have been put * be the King 
* to the prelatis, mychtie Lordis of parliament, Erlis, and baronnis, 
* thairto choſen be the thre eſtatis. In the fourth parliament no 
ſuch committee appears; but we learn from the title of the fifth 
partiament, that the acts then paſſed * were tretit and determinit be 
* our Soverane Lord James, be the grace of God King of Scottis, 
and certane Lordis, prelatis, banrentis, baronis, freehalderis, and 
* wyſe men choſin thairto, of the haile counſall of the thre eſtatis of 

the realme, in the parliament beginning at Perth, &c. The ſixth 
parliament is introduced with certain acts made by the whole body, 
which are all in Latin; but, after theſe, we find inſerted in the re- 
cord, and in the Black Acts, but omitted by Skeen, a proclamation 
for publiſhing the ſubſequent acts, which are declared to have been 
paſſed in a committee that ſeems to have been named by an inter- 
mediate parliament, From that time, I can diſcover no evidence of 
any 


From theſe laſt words, data caeteris licentia recedendi, we may ſafely con- 
clude, that, after the election of the committee, the parliament adjourned, at 
leaſt until the articles referred to the certae perſonae electae were digeſted, and 
drawn up in the form of acts: But it is by no means a clear point that this parti- 
cular parliament ever met again to give the ſanction of their authority to theſe acts. 
That they were, however, conſidered to be perfect in form, is apparent from the fourth 
act of the next parliament, which is thus expreſſed: © tem, That it be inquyrit be the 
« King's miniſters, gif the ſtatutis made in his firſt parliament be keipit, and gif they 
0 be broken in ony of their punctis, that the brekaris of them be puniſt after the 
form and ordinance of the ſaid parliament.” This act, which has been ſtrangely mu- 
tilated by Skeen in his edition of the ſtatutes, gives a curious picture of the ſtate of the 
country, at that period, in point of civilization. 
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any committee till the eight parliament of James II. when we meet 
with * the aviſement of the deputis of the thre eſtatis touching the 
matter of the money: And, in the title prefixed to the fourth par- 
liament of James III. we are told, that power was committit be the 
© hail thre eſtatis, to certane perſonis underwritten, to commoun and 
© conclude upon the matters after followand,” &c. “: But ſtill we do 


not find any of theſe committees tiled by the name of the Lords of 


the Articles, till the reign of James IV. after which they are fre- 
quently mentioned in the ſtatute book, and appear to have been re- 
gularly appointed at the opening of each parliament, 


What was the particular mode of electing this committee, or of 


what number it conſiſted in more ancient times, is not with certain- 


ty known ; but, from the quotations already made from the records, 


it ſhould ſeem, that, during the reigns of at leaſt the three firſt Prin- 
ces of the name of James, they were appointed, not by the King, 
but by the eſtates of parliament themſelves; and it is alſo probable 


that each eſtate would name thoſe of its own body who were to be 


upon the committee. 


This might be a very harmleſs committee while it continued 


to be choſen by the different eſtates, and was not made to encroach 
or uſurp upon the proceedings of the parliament itſelf. It was not, 
indeed, an unnatural inſtitution in a country where, as is obſerved 


by an elegant hiſtorian 7, the military genius of the ancient nobles, 
M too 


* Thoſe perſons were not, however, named by that, but by a former parliament, as 
appears from the words of the record immediately following the enumeration of the 
members of this committee. They are, Thir matters after followand ar aviſit, tretit, 
* and concludit, be the perſonis above writtin, in the form as after followis, be virtue of 
the power committit to yame be hale thre eſtatis, in the laſt parliament halden in 
Edinburgh of before.” 


Doctor Robertſon's Hiſtory of Scotland, vol. 1. page 69. 


* 
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too impatient to ſubmit] to the drudgery of civil buſineſs, and too 
impetuous to obſerve the forms, or to enter into the details neceſ- 
ſary in conducting it, made them glad to lay the burden upon a {mall 
number, while they themſelves had no other labour, than ſimply to 
give or refuſe their ſanction to the bills which were preſented to 
them. * Anciently (ſays Biſhop Burnet “) the parhament fat only 
© two days, the firſt and the laſt. On the firſt they choſe thoſe who 
were to fit on the articles, eight for every ſtate. Theſe received 
* all the heads of grievances, or articles, that were brought to them, 
and formed them into bills as they pleaſed; and, on the laſt: day of 
* the parliament, theſe were all read, and were approved of or re- 
* jefted by the whole body. This was pretended to be done only 
for the ſhortening and diſpatching of ſeſſions.” This inſtitution 
came, however, in proceſs of time, to be a great engine in the hands 
of the crown. The idea being once introduced, that nothing could 
be brought before parliament but through the medium of the Lords 
of the Articles, it was only neceſſary for the King, in order to his 
getting things managed according to his own wiſh, or to prevent a 
diſagreeable motion from being made the ſubje& of deliberation in 


parliament, to ſecure a majority in this preparatory committee; and 
that muſt have been a matter of little difficulty, conſidering the 
manner in which, at leaſt in later times, it was named. ( 


Hiſtory informs us, that, as far back as 1560, the Spiritual Lords 
choſe the Temporal Lords who were to be of this committee ; that 
the temporal choſe the ſpiritual ; and that the burgeſſes choſe their 
members themſelves. This is particularly mentioned in the letter 
above quoted from Thomas Randolph to Sir William Cecil, of the 
11th of Auguſt 1560, which likewiſe bears, that it was then agreed 
to join ſix of the barons to the commitree; but by whom they were 


named 


* Hiſtory of his own times, vol. 1. page 115. folio edition. d 
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named the writer of this letter has not informed us. Archbiſhop 
Spottiſwood concurs with Randolph's account fo far as regards the 
noblemen having the right of electing the clergy, and tells us, that, 
paſſing by ſuch amongſt them as they knew to be Popiſhly affected, 
they made choice of the biſhops of Galloway and Argyle, the prior 
of St Andrews, and the abbots of Aberbrothock, Lindores, New- 
bottle, and Culroſs; at which the prelates ſtormed mightily, alled- 
ging, that ſome of them were mere laics, and all of them apoſtates 1 


This mode of electing the Lords of the Articles muſt have been 
favourable to the nation at this particular period, when the chief 
object was to get free of the tyranny and fuperſtition of the Church 
of Rome; but it opened a door for extending the influence of the 
crown, which: was made ftill wider in after times. 


By the act 1587, cap. 37. it was appointed, that an equal number 
of the Lords of the Articles, not under fix, nor above ten, ſhould 
be choſen out of every eſtate; and, by the 114th act of the ſame 
year, it was farther ordered, that an equal number of the commiſ- 
ſioners from ſhites ſhould be upon this committee with the commiſ- 
ſioners from boroughs f. But neither of theſe acts tells us in what 
manner the members of this committee were to be choſen ; whether 
cach eſtate was to chooſe its own, or whether the plan that had been 
adopted in 1560 was to be followed. It is, however, pretty evi- 
dent that James VI. did nos think his influence in parliament ſuffi- 

M 2 ciently 


* Spottiſwood, page 149. 


+ This appears to be a natural conſequence of admitting the repreſentatives of the 
imall barons to parliament, which was confirmed by this act, and ſerves to ſhew, that, 
before that period, it was not cuſtomary for any of theſe ſmall barons to be upon the 


articles, except upon ſuch occaſions as that in 1560, when it was taken notice of as a 
novelty. 


— 
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ciently ſecured by the mode of election of the Lords of the Articles 
which then took place; for, in 1594, he obtained an act “, by which, 
under the pretence that inconveniencies frequently aroſe in parlia- 
ment, by a multitude of doubtful and informal articles and ſupplica- 
tions being preſented, it was ordained, that, whenever a parliament 
| ſhould be proclaimed, a convention ſhould be appointed, of four out 
of each eſtate, to meet twenty days before the parliament, in order 
to receive all articles and ſupplications concerning general laws, or 
particular cauſes: That theſe articles and ſupplications ſhould be de- 
livered to the Clerk Regiſter, who was appointed to preſent them to 
the convention for their conſideration, -in order that all things rea- 
ſonable and neceſſary might be formally made, and preſented in a 
book to the Lords of the Articles at the meeting of parliament ; and 
all impertinent, frivolous, and improper matters, be rejected; aud 
that no article or ſupplication wanting a ſpecial title, or not ſub- 
{cribed by the preſenter, ſhould be read or anſwered in the conven- 
tion, or following parliament ; with power, however, to his Majeſty 
to preſent ſuch articles as he might think good concerning himſelf, 
or the common weal of the realm, at all times. It is remarkable 
that no proviſion was made in the act for the choice of this ſelect 
body, which was to be intruſted with ſo extraordinary powers; and 
it is juſtly obſerved by an ingenious author , that this ſeeming de- 
fect was purely an artifice to ſecure the nomination to the King, 


Bock 1. 


They could not be named by parliament, becauſe they were to meet 
— twenty days before it was to fit; the choice, therefore, of courſe, 
was to devolve upon the crown . 


This 


- 


* 1594, cap. 222. 


i 
i 
\ 
' 
i 


+ Eſſays on Britiſh Antiquities, page 51. 


+ That this was truly the caſe, is confirmed by the following paſſage of Calderwood's 
Hiſtory, relative to the year 1621, page 759. © In the beginning of May, or end of April, 
there 
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This attempt to give the King a negative before debate, and to 
reſtrain, in ſo high a degree, the active power of parliament, though 
maſked under the artful pretence of preventing frivolous and imper- 
tinent matter, could not, after its real tendency came to be diſcover- 
ed, be ſubmitted to by the nation without parting with their privi- 
leges altogether. ' It accordingly appears to have been ſoon drop- 
ped *; and, in 1621, James fell upon a new device to gain an a- 
ſcendant in parliament, by getting the Lords of the Articles named 

in a manner that could not fail of eee him a _y in that 
preparatory committee. | 


The Biſhops, at all times devoted to the crown, muſt have been 
particularly ſo at that period. It was therefore of little moment who 
ſhould name the members of their eſtate that were to be upon the 
articles. It was of more conſequence to the King to be aſſured of 


getting 


there was a charge publiſhed by proclamation at the market croſs of Edinburgh, com- 
© manding all that had ſuits, articles, or petitions, to propoſe to the parliament, to give 
© them into the Clerk Regiſter before the 20th day of May, that by him they may be 
« preſented to ſo many of the council who were appointed by his Majeſty, to meet ſome 
days before the parliament, and to conſider the ſaid bills, petitions, and articles, with 


© certification that the ſame ſhall not be received, read, nor voted, in parliament, ex- 


© cept they be paſt under his Highnes' hand. The reaſon alledged for appointing ſome 
* councillors to conſider the billis, petitions, and articles, before the parliament, was, 


that diverſe perſons, partly by ignorance, and partly by fraud, were accuſtomed, pre- 


ſuming upon the ſhort time of the ſitting of the parliament, to give in many billis and 
© articles to thoſe who are appointed to fit upon the ſame, containing matter prejudicial 
© to the crown, or other good ſubjects, which, ſhortneſs of time and multitude of buſi- 
* nels, permitted not to be examined, as need were.” 


This act, however, contributed to ſuggeſt the idea ſo ſtrongly inculcated afterwards, 
that nothing could be brought mto parliament but through the medium of the Lords 
of the Articles; and Sir George McKenzie accordingly tells us, in his Obſervations, 
page 290. that it was appealed to in ſupport of that poſition in the parliament 1674, 
when it was propoſed to appoint a committee of grievances, 
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getting men to his mind out of the other eſtates: For this end an 
ingenious device was contrived: The biſhops, as formerly, named 
eight noblemen, and the noblemen eight biſhops „ and theſe ſixteen 
having met together, made choice of eight barons, or commiſſioners 
from ſhires, and of eight burgeſſes; ſo that, in effect, the nomination 


of the whole devolved upon the wee on whom the OS g could 
rely with confidence “. 


The ſame plan was followed i in 1633, when Charles L N to 
carry through his favourite ſcheme of bringing the Church of Scot- 
land to an entire uniformity with the Church of England; and, in 
order ſtill more to ſecure the influence of the crown, the officers of 
ſtate were added f, and the Lord Chancellor was a their 


Preſident. 


1100 


Calder wood, page 775. 


+ The adding the officers of ſtate to the committee of articles was, however, no inno- 
vation. It was an old practice, though when it was firſt introduced does not with cer- 
tainty appear. No mention is made of them in the letter from Randolph to Sir William 
Cecil, at the opening of the parliament 1560; nor have I found them in any of the 
records of parliament earlier than that of the firſt parliament of James VI. held in 1 567, 
where the treaſurer, the ſecretary, the privy ſeal, the clerk regiſter, and the advocate, 
are mentioned to be upon the articles. In 1581, I find the chancellor, treaſurer, ſecre- 
tary, comptroller, and clerk *ggiſter. In 1592, the ſame, only the juſtice clerk inſtead 
of the clerk regiſter. In 1607, I find the maſter of requeſts, the-privy ſeal, the comp- 
troller, the collector, the juſtice clerk, and the advocate; and, in 1617, the high trea- 
ſurer, the treaſurer depute, the ſecretary, the privy ſeal, the maſter of requeſts, the 
clerk regiſter, the juſtice clerk, and the advocate. We allo learn from the records of 
this parliament, that it was then fixed that theſe officers, (being eight in number), and 
no more, ſhould be upon the articles in time to come. The words of the record are: 

A queſtion being moved to his Majeſty, anent the number of officers of ſtate who 
© were to have place and vote in parliament and the articles; and after that the clerk 
regiſter had ſhewn, out of the regiſteris of many parliaments, that they have been 
« ſometimes more and fometimes tewer than eight, his ſacred Majeſty, for making the 
© number certain in all time hereafter, was graciouſly pleaſed to declare, that in this, 


* 


© and 
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preſident. A particular account of the procedure in chooſing the 
Lords of the Articles, at that time, is to be found in the records of 
the parliament 1633. 


The ſecond parliament of Charles I. which met in 1640, was not 


_ diſpoſed to follow a precedent fo adverſe to its own freedom. The 


people had taken up arms in defence of their religion and liberties, 
and were unwilling to part with either in an indirect manner. An 
act accordingly paſſed “, declaring that all ſublequent parliaments 
ſhould be at liberty to chooſe committees for articles, or not, as they 
might think expedient; that, in the event of theit chooſing ſuch 
committees, each eſtate ſhould name its own members; that all pro- 
poſitions ſhould firſt be preſented to the eſtates themſelves ; that the 
committee for articles ſhould only confult upon the expediency or 
inexpediency of ſuch articles as ſhould be committed to them by the 
eſtates, and report their opinion; and that, if they happened to omit 
making a report as to any of the articles ſo committed to them, it 
ſhould be lawful to the preſenters of ſuch articles to move them a- 
gain in parliament, By another act of the ſame ſeſſion +, the above 
mentioned act of James VI. 1594, cap. 22 2. was expreſsly repealed, 

and all grievances, and other matters to be treated in parliament, 
were ordered to be given in, and preſented in full parliament. 


| Theſe 


* and all parliaments hereafter, there ſhould be no more of the ſaid officers: of ſtate 
* who ſhonld fit and have place, and vote in parliament and articles, but only eight ſet 
' down, and their ſucceſſors in their place; and if at any time hereafter there ſhould 
© be any more of the ſaid officers of ſtate nor eight employed in the execution of the 
* faid offices by deputation, diviſion, or otherwiſe whatſoever, yet no more ſhould have 


* place and vote in this and all parliaments hereafter, but eight allenarly.” 


— 


1640, cap. 3. 


7 1640, cap. 25. 


© take hereafter for the conſtitution of the articles.“ This commit- 
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Theſe beneficial ſtatutes wete, however, reſcinded after the reſto- 
ration, hen the recent memory of the tyranny of uſurpation, and of 
the diſtreſſes the country ſuffered under the civil war, and by the to- 
tal ſubverſion of the ancient conſtitution, produced for a while a kind 
of adoration of monarchy, and the moſt implicit ſubmiſſion to royal 
prerogative. In 1661, twelve out of each eſtate were put upon the 
articles; and we find in the records of parliament the following 
entry of the 8th of May 1662: The which day the archbiſhops 
* of St Andrews and Glaſgow, the biſhops of Galloway, Dunkeld, 
* Murray, Roſs, Brechin, Caithneſs, and Iſles, being brought into the 
* houſe, took the oath of allegiance and the oath of parliament, 
The Lord Commiſſioner adds the nine biſhops above named to the 
* Lords of the Articles; and alſo adds Sir John Urquhart of Cro- 
* martie in place of Sir Alexander Gibſon of Durie. And it is de- 
© clared that the nomination and conſtitution of the articles at this 
time ſhall be without prejudice of what courſe his Majeſty ſhall 


tee was accordingly reſtored to its full luſtre in 1663, by the autho- 
rity of. parliament *; and the mode of electing its members 
that had been obſerved in 1633 was ordered to be followed in time 
ro come, 


But this deluſion laſted not long. The ardent ſpirit of civil and 
religious liberty which brought about the revolution, and dictated to 
the eſtates of the kingdom that memorable vote, by which they de- 
clared that James VII. had forfeired his right to the crown, could 
not fubmit to a grievance of this kind. It was, indeed, the very 
firſt of fifteen articles of grievance, contained in the 18th act of the 

| meeting 


* 1663, Cap. 1. This act was a moſt ſubmiſſive acquieſcence in the will of the 
King, declared by his commiſſioner in ſtrong terms. A copy of it is in the Appendix, 
No. 21. 
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meeting of the eſtates in 1689, and repreſented to King William in 
order to be redreſſed in parliament. This article was thus expreſled: 
Ihe eſtates of the kingdom of Scotland do reprefent, that the com- 
mittee of parliament, called the Articles, is a great grievance to the 
© nation, and that there ought to be no committee of parliament, 
but ſuch as are freely choſen by the eſtates to prepare motions and 
© oyertures that are firſt made in the houſe,” It was accordingly 
enacted, in the ſecond ſeſſion of parliament held by William and 
Mary *, that the committee of articles ſhould be abrogated in 
all time to come; and that the then, and all ſubſequent parlia» 
ments, ſhould chooſe and appoint committees of what number 
they pleaſed, there being always an equal number of each eſtate 
choſen; the noblemen by the eſtate of noblemen, the barons by the 
eſtate of barons, and the burgeſſes by the eſtate of burgeſſes r, for 
preparing all motions or overtures firſt made in the houſe; and might 
alter and change ſuch committees at pleaſure ;. but with this condi- 
tion, that, in all committees, ſome of the officers of ſtate appointed 
by the King, or his commiſſioner, might be preſent, and have power 
freely to propoſe and debate, but no power to vote . 


N Although 
1690, cap. 3. 


+ It will be remembered, that an end had been put to the ſpiritual eſtate by the act 
1689, cap. 3. 


＋ This was not altogether agreeable to King William, who conſidered it to be for 
the intereſt of the crown to preſerve this committee. He was, however, willing to 
conſent to its being regulated, ſo that the number might be enlarged and changed as 
often as the parliament ſhould deſire it, and that the parliament might bring matters 
before them though rejected by the Lords of the Articles. This he thought would an- 
ſwer all the juſt complaints that had been made of that part of the conſtitution; but 
it was pretended by the friends of liberty, that, if even the name and ſhadow of this 
ommittee were allowed to remain, the parliament might again, in time, be inſenſibly 


brought 


98 e OF THE PARLIAMENT Book l. 


Although LU have conſidered the committee of articles as a diſtin- 
guiſhing feature in the parliament of Scotland, yet we find ſome- 
thing ſimilar to it in the parliament of England in early times. The 
great barons delighting to teſide at their caſtles in the country, and 
having little taſte for tedious political inveſtigations, the ſeſſions of 
parliament were, for ſome time, very ſhort in England as well as in 
Scotland. In order, therefore, to get the neceſſary buſineſs quickly 
Jeipatched, the laws which the King wiſhed to be enacted were 
drawn up by the council, or by the judges, in the form of ſtatutes, 
and, after being read in parliament, were at once either palled or re- 
jected *. Certain perſons were alſo appointed by the King ſome time 
before the meeting of a parliament, to receive and try fuch petitions 
as were to be preſented from the ſeveral parts of the kingdom. And, 
on the firſt day of the parliament, proclamation was made at the door 
of the houſe, and at other public places, that all perſons who had any 


petitions to preſent ſhould give them in to thoſe who had been ap- 
pointed to receive them f. 


Another difference between the parliaments of the two Kingdoms, 
worthy of remark, is, that, in England, the granting general ſubſi- 
dies or aids to the crown, was, at leaſt, for ſome centuries before the 
union, in a manner wh dg ſolely to the Commons; whereas, in 


Scotland, all the three eſtates went hand in hand in that, as well as 
in other matters. 


It 


brought under all thoſe reſtraints that were then to be provided againſt ; and they ac- 


cordingly carried their point, and. got it totaRy aboliſhed. See Burnet, vol. 2. Page 25. 
Sir Fern Dalrymple's Memiirs, part. 2. book. 3. page 78. 


*. Hale's Hiſt. Common Law, cap. 1. pag. 13. 14. 


+ Ryley placita Parliamentaria, Page 240. 
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It is true, that, in England, every money bill required the con- 
currence of the Lords as well as of the Commons; but no ſuch 
bill could originate in the houſe of Lords; and, although they might 
reſuſe to concur, they had no power to make any alterations or a- 
mendments. It may therefore with propriety be ſaid, that, in Eng- 
land, the Commons had the ſole power of impoſing taxes. This 
rule could not well take place in Scotland, where all the eſtates met 
in a joint body, and formed only one houſe of parliament. Nor, 
indeed, was there the ſame reaſon for it. The upper houſe in Eng- 
land, conſiſting of ſpiritual Lords, who owed their benefices and 
ſeats in parliament to the King, and of temporal Lords, who were a 
hereditary and permanent body, nowiſe dependent on the people, 
and who, by their rank, were naturally called to many great and 
lucrative offices, might be ſuppoſed more apt to be influenced by 
the crown than the Commons, who were a temporary eledive body, 
freely named by the people. It might therefore be thought dange- 
rous to intruſt the former even with the power of propoſing taxes 
upon the ſubject; whereas, on the other hand, it was not to be fear- 
cd that the latter, who were the repreſentatives of the great body of 
the nation, would be ſo ready to grant unneceſſary ſupplies, or to lay 
a greater burden upon the people than the exigencies of the ſtate 
truly required. It was ſufficient that the Lords had a negative to 
check the Commons, if they ſhould be too laviſh or improvident in 
zz their grants Kk. But in Scotland, where, for a long time, the bulk 
BZ of the landed property was in the hands of the church and of the 
nobles, or their vaſlals and dependents; and, where there was little 

N 2 trade 


See Blackſtone, vol. 1. page 169. But how well ſoever this reaſoning may ac- 
1 count for the continuance of the practice of all money bills originating in the Houſe 
5 of Commons, the introduction of it may be aſcribed to another cauſe, viz. that, when 
Te burgeſfes were firſt ſent to parliament, they had no power to offer any higher ſupply 
than they were authoriſed to grant by their conſtituents. See Chief Baron Gilbert's 
Treatiſe on the Court of Enchequer, page 37. | | 
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trade or commerce to be the foundation of wealth and indepen- 
dence, it was late before the Commons could have much influence 
in the affairs of government. The ſpiritual eſtate and the nobles, 
poſſeſſed of great eſtates, might ſafely be truſted with the power 
not only of propoſing, but even of impoſing taxes, which were to be 
moſt ſenſibly felt by themſelves “; and it was unneceſſary that their 
authority ſhould be leſs in matters of that kind than in other affairs 
that came to be determined in parliament. 


In Scotland, repreſentatives went only from the counties and the 
boroughs; but, in England, the univerſities likewiſe ſent repreſenta- 
tives to parliament. The firſt inſtance we diſcover of this was in the 
28th of Edward I. when a parliament being ſummoned to conſider 
of that King's right to Scotland, writs were iſſued for that purpoſe, 
requiring the univerſity of Oxford to ſend four or five, and that of 
Cambridge to ſend two or three of their moſt diſcreet and learned 
lawyers T. It was not, however, till the reign of James I. of Eng- 
land, and VI. of Scotland, who plumed himſelf much upon his ſcho- 
lar-craft, that each of the two univerſities were indulged with the 
privilege of conſtantly ſending two out of their bodies to parlia- 
ment J. 


It is likewiſe to be obſerved, that, beſides regular parliaments, the 
Kings of Scotland were wont, upon particular emergencies, which re- 


quired 


* While Scotland remained a ſeparate kingdom, few taxes were known but the land 
tax, which was in general levied in the following proportion: The church lands paid 
one half; the temporal lands one third; and the boroughs one ſixth. See a 1597; 
cap. 281. The boroughs pay the ſame proportion of the land tax at this day. 


+ Prynne, Parl. writs 1. page 345. 


t Blackſtone, vol. 1, page 168. 
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quired immediate deliberation and execution, ſuch as a ſudden invaſion, 
or the neceſſity of raiſing a ſum of money to anſwer a ſudden exigen- 
cy, to call what were termed conventions of the eftates. On ſuch occa- 
lions there was no neceſſity for any formal citation of all thoſe who 
had a right to ſit in parliament: The King called any number that 
could be ſpeedily drawn together, and their powers were limited to 
that particular buſineſs for which they were called, It ſhould ap- 
pear, that, on ſome occaſions, it had been neglected to call any of 
the eſtate of boroughs to theſe conventions, and that complaints had 
been made on that ſcore; for, by a ſtatute of James IV. *, it was 
ordained, that the commiſſaries and headſmen of boroughs be 
© warned, quhen taxes or contributionis are given, to have their ad- 
« viſe thereintill, as ane of the three eſtaites of the realme .“ And 


by 


. * 1503, cap. 85. 
R 


+ Sir George McKenzie, in his Obſervations upon this ſtatute, page 116. ſays, that 
© it ſhews, that, of old, taxations were laid on in conventions, which conſiſted of any 
« the King called /un:marly off the ſtreet ; nor were the boroughs oft times called.” It 

zs no doubt true, that, on particular occaſions, money was voted in conventions, conſiſt- 
ing of a ſmall number of the eſtates. A remarkable inſtance is. to be found in the 
privy council records, 6th October 1556: © Sederunt Georgius comes de Hunt- 
© lie, Archibaldus Ergadiae comes, Jacobus Moraviae comes, Jacobus comes de Both- 
© will, Joannes comes de Athol, Georgius comes de Caithnes, Andreas comes de 
© Rothes, Joannes archiepiſcopus Sti Andreae, Alexander epiſcopus Candidae Caſae, 
© Toannes epiſcopus Roſſen. Adam epiſcopus Orchaden. Robertus epiſcopus Dunkelden. 
© commiſſarii burgorzm Edinburgh, Dundie, Aberdein, Striveling, Perth, St Androis, 
© Lithgow, Haddington, theſaurarius, computorum rotulator, clericus regiſtri, clericus 
juſticariae, advocatus. Taxatioun granted of twelve thouſand pounds. For as meikle 
as ſum of the greateſt Princes in Chriſtendom hes erneſtlie requirit of our Soverans, 


© that be thair ambaſſadouris thai may be witneſſes and goſſepis at the baptiſme of thair 


MNMajeſties deireſt ſon the native Prince of this realme, quhais requititionn being baith 
© reflonabill and honourabill, thair Majeſties hes gladlie condeſcendit tliairunto, and. 
daylie lukis for the arriving ot the ſaids ambaſſadouris; for the quhiitc purpois homou— 


rabill expences will be requiſite, quhilk movit thair Majeſties to expone the matter to a 


gude. 
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by another ſtatute of Queen Mary *, ſetting forth, that the Queen 
intended rather to augment than to diminiſh the privileges of the 
inhabitants of boroughs, it was enacted, That five or ſex of the 
c principalles proveſtes aldermen and baillies of this realme, fall in all 
© times to cum, be warned to all conventiones; that ſall happen the 
* Queenis grace and her ſucceſſoures, to conclude upon peace or 
* weir with quhatſumeyer her Hienes confederates or enemies, or 
making or granting of general taxationes of this realme ; and that 
* her Hienes or councel fall not conclude nor decerne upon peace, 
* weir, nor taxationes foreſaidis without five or ſex of the ſaidis 
* principalles proveſtes aldermen and baillies of burrowis be warned 
* thairto lauchfullie as effeiris f. 


— 


The 


gude number of the prelatis, nobilitie, and commiſſionaris of burrowis conveint 
«© this day to that effect; and thai underſtanding the occaſion to be fa neceſſarie, tend- 
© ing to the honour and eſtimatioun of our Soverans thair realme, and common weill 
© thairof, hes all with ane conſent and avyſe, liberallie and voluntarie grantit to thair 
« Majeſties for ſupplying and relief of the ſaids expenſes, ane taxatioun of twelve thou- 
© ſand pounds, to be payit be the ſaids eſtaitis at the laſt day of November nixt to cume 
© in manner following; that is to ſay, ſix thouſand pounds be the ſpiritual eſtait, four 
© thouſand pounds be the baronis and freehaldaris, and twa thouſand pounds be the 
burrows,” &c. | 


® 1503, cap. 82. 


+ Keith, in his hiſtory, page 15 1. has given us an account of ſeveral acts of the parlia- 
ment held in 1560, which are not on record, or mentioned by other hiſtorians. They 
were communicated to him from the repoſitory of the Scottiſh College at Paris, under 
the following title: Heads of acts made in the pretended parliament in Auguſt 1 560.” 
One of them ſtands thus: It is ſtatut and ordainit, thair fall be certain commiſſioneris 
© of burrowis for the marchandis eſtate at every convention, at leiſt 6 or 8 of them to 
gif thair conſent and writ to any taxation (that) beis raiſit, or weir or peace tain in 
hand. 
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The famous aſſembly which, in 1689, declared that "NO VII. of 
Scotland had forfeited his right to the erown, and ſettled it upon Wil- 
liam and Mary, was denominated a meeting of the eſtates. It conſiſt- 
ed of the laſt parliament of James, and was called by circular letters 
from the Prince of Orange, under his hand and ſeal. The Duke of 
Hamilton was choſen preſident; and a letter having been preſented 
to them from King James, they, before opening it, declared and 
enacted, that, notwithſtanding of any thing that may be contained 
in that letter for diſſolving them, or impeding their procedure, 
« yet that they are a free and lawful meeting of the eſtates, and 
will continue undiffolved, until they ſettle and ſecure the Pro- 
teſtant religion, the government, laws, and liberties, of the king- 
dom. This declaration was ſubſcribed by ſeven biſhops, forty- 
ty-two peers, fifty barons, and the like number of burgeſſes. 


La 


Lad 


Although the conſtitution, and not the powers, of the Scottiſh 
parliament, is the object of our preſent conſideration, it will not be 
improper to add that it was wont to act not only in a legiſlative, 
but alſo in a judicative capacity. In examining the records of parlia- 
ment, particularly in the time of James III. we find, beſides the: 
committee of articles, two other committees, one for appeals from 
the ſentences of inferior judges, and another for cauſes, which, even 
of the moſt trifling nature, were brought directly before the parlia- 
ment. The court of ſeſſion, which was eſtabliſhed by James V. did. 
indeed, in the laſt century, diſpute the power of appealing from their 
decrees to the parliament, An appeal having been offered in 1674, 
the judges ordered the appellant's counſel to ſay whether or no they 
had adviſed that meaſure? and, upon their refuſing to anſwer, debarred 
them from the exerciſe of their profeſſion. They likewiſe complain- 
ed to the privy council, who baniſhed not only the appellant's coun-- 
ſel, but all the other advocates who refuſed to declare their abhorrence: 
of ſuch appeals, twelve miles from Edinburgh. Under this ſentence: 


many | 


— * 2&2 — — ——— — — 
— _ - - : — —_ — 4 A 
— —— a 

2 ———w— RD 


a 

N 
© 
k 
Þ 
* 

1 
4 
4 
yp 


104 OF THE PARLIAMENT Boon 1 


" 


- many of the moſt eminent advocates remained for ſeveral months, 
till, at the King's deſire, they were reſtored to their privileges, upon 
- diſclaiming the right of parties to appeal. But the convention of 
eſtates, in 1689, declared the baniſhment of theſe advocates without 
a trial to be a grievance; and, in the claim of right, aſſerted it to be 
the privilege of the ſubjects to appeal to parliament — the 1 
of the court of ſeſſion. 


* 
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Of the Elabl gamen of the- Parktament * Great Britain by. 
the T reaty of Union ; 4 end 7A the R epreſentat! an allowed 
to 8 cotland. 


N Union of the two kingdoms was early thought of, but did 

not take place till the reign of Queen Anne- In the time of 
James VI. of Scotland, and I. of England, the judges of England 
gave their opinion, that there could be no incorporating union with- 
out an entire conformity between the laws of both kingdoms *. Sir 
Francis Bacon was, however, of a different ſentiment f. He main- 
tained, that a general union of laws was unneceſſary; and that no 
more was requiſite, than that ſuch laws as immediately concerned | 
the good of the ſtate ſhould be the ſame in both parts of the united 
kingdom. Experience has now happily confirmed the juſtneſs of 
his ſentiments; and both nations have.reaſoit to rejoice, that the 
ſubtle reaſoning of the judges in the-reign of James met not with 
the ſame regard in the reign of his great-grandaughter. It was, 
however, the ſubject of much debate in the parliament of Scotland. 
Thoſe who adhered warmly to the Jacobite intereſt oppoſed it with 
vehemence, as they ſaw it muſt ſtrike at the root of all their views 
and ſchemes for a new revolution, The Preſbyterians were alſo 
ſtrongly poſſeſſed with a jealouſy, that one conſequence of an union 
would be a change in church government. The repreſentatives of 
the ſhires and boroughs were accordingly. almoſt equally divided ; 


O | and 


Coke, Inſt. 4. cap. 75. pag. 347: 
T See his works, vol. 4. page 84. 185. 210. 217. 
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and the peers, whoſe luſtre atleaſt was to ſuffer by it a conſiderable 
diminution, turned the ſcale for the union in every vote “. 


By this memorable treaty it was agreed, that, upon the aſt of 
May 1707, and for ever after, the two kingdoms of England and 
Scotland ſhould be united into one kingdom, by the name of Great 
Britain, and be repreſented by one and the ſame parliament, to be 
ſtiled the Parliament of Great Britain. All the Engliſh Lords, both 
ſpiritual and temporal, were allowed to retain their privilege of ſit- 
ting in the Houſe of Peers; and the counties, univerſities, cities, bo- 
roughs, and cinque ports of England, were to ſend the ſame number 
of repreſentatives to the Britiſh that they formerly ſent to the Engliſh 
Houſe of Commons, amounting the whole to 513 T. But the repre- 
ſentation given to Scotland was much limited. By the twenty- ſecond 
article of the treaty it was agreed, that the repreſentatives for that 
part of the united kingdom ſhould conſiſt of ſixteen peers, to ſit and 
vote in the Houſe of Lords, and forty-five commoners to ſit and vote 
in the Houſe of Commmons 4. By an act paſſed in the parliament 
of Scotland ||, confirmed in the parliament of England, and declared 
by both to be-equally valid as if it had been engroſſed in the treaty 
of union, it was enacted, that the ſixteen peers ſhould be elected by 
the peers of Scotland, and their heirs or ſucceſſors to their dignities 
and honours, out of their own number, by open election and plura- 


* Burnet's Hiſtory of his own times, vol. 2. page 459. | 
+ For a more particular 1 ſee the 3 No. 22 
t This was, however, as great a proportion as Scotland was to receive when a part 
of the commonwealth. By the inſtrument of government under the protectorate, 


anne 1654, the members for England and Wales were not to exceed 400, and Scotland 
and Ireland were cach to ſend 30; Rapin, vol. 2. page 593. 


1707, cap. 8. 
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lity of voices *: That, of the forty-five commoners, thirty ſhould 
be choſen by the ſhires or ſtewartries, and fifteen by the royal bo- 
roughs : That, of the commiſſioners for ſhires, each ſhire or ſtewar- 
try ſhould name one, except the ſhires of Bute and Caithneſs, which 
were to chooſe by turns, Bute having the firſt election, the ſhires 
of Nairn and Cromarty to chooſe by turns, Nairn having the firſt 
election, and the ſhires of Clackmannan and Kinroſs likewiſe to 
chooſe by turns, Clackmannan having the firſt election: That, of 
the fifteen burgeſſes, the city of Edinburgh ſhould elect one f, and the 
other boroughs, which were divided into fourteen ſeveral diſtricts , 
mould each of them ele& a commiſſioner, in the ſame manner they 
were wont to elect their repreſentatives to the parliament of Scot- 
land: That the commiſhoners ſo elected ſhould meet at ſuch times 
and places, within their reſpective diſtricts, as her Majeſty, her heirs, 
and ſucceſſors, ſhould appoint, and ele& one repreſentative for each 
diſtrict; and that, in the event of an equality of votes, the preſi- 
dent of the meeting ſhould have a caſting or deciſive vote, the com- 


8 Min 8 miſſioner 

Burnet ſays, that, in 1712, the court . that the peers of Scotland ſhiould 
not {it by election, but by deſcent, in caſe the reſt of the peers of that nation ſhould 
© conſent to it.” This propoſal, however, did not take effect. In 1718, or in the be- 
ginning of 1719, a ſcheme was in agitation, that, inſtead of fixteen elective peers from 
Scotland, there ſhould be twenty-five hereditary, by adding nine out of the Scottiſh no- 
bility to the ſixteen who then fat; that ſix ſhould be added to the Engliſh peerage ; 
and that, from that time, the peerage ſhould remain fixed. To this ſcheme the King 
agreed; but it came to nothing; the bill went off for that ſeſſion, and was never brought 
in again. See Biog. Brit. wel. 1. page 38. Blackſtone, wel. 1. page 157. | 


+ Before the union, one of the members for the city of Edinburgh was a merchant, , 
and the other a tradeſman: Hence it was contended, that, after the union, when only one 
member was to be choſen, ſuch member ſhould be alternately a merchant and tradeſ- 
man: But this was reprobated. See Douglas's Controverted Elections, vol. 2. page 210. 


The diviſion of the boroughs into the fourteen diſtricts, is to be ſound in the Ap- 
pendix, No. 23. 
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afterwards by turns, :according to the order in which they were cal- 


on that head; but, as theſe will come to be fully conſidered in the 
ſequel, it is needleſs to take notice of them at preſent. 


and ſucceſſors, ſhould declare their pleaſure for holding the firſt, or 


ceſſors, ſhould appoint, for the election of the fixteen peers ;_ and 


* 
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council was to require the freeholders to meet at the head boroughs 
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miſſioner from the eldeſt borough preſiding in the firſt meeting, and 
the commiſſioner from the other boroughs in each diſtri preſiding 


led in the rolls of the parliament of Scotland *. 

It was farther declared by this ſtatute, that none 1hould be ca- 
pable to ele, or to be elected, to repreſent a Scottiſh ſhire or borough ; 
in the parliament of Great Britain, but ſuch as were formerly capable 
to elect, or to be elected, commiſſioners for ſhires or boroughs to the 
parliament of Scotland, It likewiſe contained ſome other regulations 


By this act it was alſo ordered, that, when her Majeſty, her heirs, 


any ſubſequent parliament of Great Britain, and until farther pro- 
viſion ſhould be made by parliament in that reſpect, a writ ſhould 
paſs under the great ſeal of the united kingdom; directed to the pri- 
vy council of Scotland, and containing a warrant and command to 
them to iſſue a proclamation, requiring the peers to meet at ſuch 
time and place within Scotland as her Majeſty, her heirs, and ſuc- 


requiring the Lord Clerk Regiſter, or two of the clerks of ſeſſion, to 
attend ſuch meetings, and to return the names of the ſixteen peers 
choſen to the clerk of the privy council, by whom they were again 
to be returned to the court from which the writ iſſued. 757 


Similar orders were given with regard to the election of commiſ⸗ 
ſioners for ſhires and boroughs, The proclamation by the privy 


That order is obſerved in No. 23. of the Appendix. 
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of their reſpective counties to elect their commiſſioners,” and the city 
of Edinburgh to elect their commiſhoner, and the other boroughs to 
ſend each their commiſſioner; to ſuch, places as ſhould be thereby ap- 
pointed for the election of their repreſentatives; and the names of 
the repreſentatives ſo elected for the ſhires and boroughs being 
tranſmitted to the clerk-of the privy council, were likewiſe to be 
returned by him to the court from which. the writ iſſued. 


The ſame ſtatute farther provided, that, in the event of her Ma- 
jeſty's declaring, on or before the iſt day of May then next, 1707, 
that it was expedient that the Lords and Commons of the then par- 
liament of England ſhould be the members of theſe reſpective houſes 
of the firſt parliament of Great Britain, for and on the part of Eng- 
land; the fixteen peers and forty-five commoners who ſhould be 
choſen by the peers, barons, and burgeſles, reſpectively, in the then 
parliament of Scotland, and out of the members thereof, ſhould be 
the members of the reſpective houſes of the firſt parliament of Great 
Britain, for and on the part of Scotland. This declaration having 
accordingly taken place, the firſt parliament of Great Britain met at 

Weſtminſter upon the 23d of October 1707, and was compoſed as 
follows: The houſe of Lords, of the whole body. of the Lords ſpiri- 
tual and temporal of England, and of ſixteen peers of Scotland; and 
the houſe of Commons of the 513 repreſentatives ſent to the laſt 
parliament of England by the ſhires, univerſities, cities, cinque ports, 
and boroughs, and of 45 repreſentatives of the ſhires and boroughs of 
Scotland, choſen from the commiſſioners for ſhires and boroughs in 
the laft Scottiſh parliament “. 


By 
* It ſeems to be an agreed point, that, fince the union, the King had it not in his 


power to beſtow a new right to any counties or boroughs, either in England or Scot- 
land, of ſending members to parliament. See Douglas, vol. 1. page 70. 
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By an act paſſed in the firſt ſeſſion of the firſt Britiſh parlia- 
ment *, intituled, An act for rendering the union of the two king- 
* doms more intire and compleat,' it was declared, that, from and af. 


ter the iſt of May 1708, there ſhould be but one privy council for the 


kingdom of Great Britain. It therefore became neceſſary to make 
ſome new regulations with regard to the election of the repreſenta- 
tives of Scotland, It was accordingly ordered by, the ſame act, that, 
when a parliament was to be ſummoned, writs under the great ſeal of 
Great Britain thould be directed to the ſeveral ſheriffs and ſtewarts, 
who, upon receipt thereof, were forthwith to give notice of the time 
for election of the knights or commiſſioners of their reſpective 
ſhires or ſtewartries, and to direct their precepts to the Lord Provoſt 
of the city of Edinburgh to cauſe a burgeſs to be elected from that 
city, and to the other royal boroughs within their ſeveral juriſdie- 
tions, reciting the contents and date of the writs, and commanding 
each of them to elect a commiſſioner, and to order ſuch commiſſion- 


er to meet at the preſiding borough of the diſtrict, upon the thirtieth 
day after the ige of the writ, (or the day after, if it ſhould fall up- 


on a Sunday), for the purpoſe of chooſing their burgeſs to ſerve in 


parliament. This act likewiſe directed the clerks to the meetings 
of the freeholders, and the common clerks of the preſiding boroughs, 
to return the names of the perſons ſeverally elected for the ſhires 
and diſtricts to the ſheriffs or ſtewarts; and appointed them to an- 
nex the ſame to the writs, and to return the whole to the court from 
which the writs iſſued. 


This ſtatute made no proviſion for the election of the peers. But, 


by another act of the ſame ſeſſion f, it was ordered, that, when her 


Majeſty, her heirs, or ſucceſſors, ſhould declare their pleaſure for 
| Ih holding 


Sto Annae, cap. 6. 


+ 6to Annae, cap. 23. 
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holding a parliament, a proclamation ſhould iſſue under the great 
ſeal, commanding all the peers of Scotland to meet at Edinburgh, 
or in ſuch other place, and at ſuch time, as ſhould be thereby ap- 
pointed, in order to elect the ſixteen peers; and that ſuch proclama- 
tion ſhould be duly publiſhed at the market croſs of Edinburgh, and 


in all the county towns of Scotland, twenty-five days at leaft before 
the day of election. 


This is the lateſt ſtatute of any conſequence relative to the election 
of the ſixteen peers of Scotland. Several very material acts have how- 
ever paſſed ſince that time with regard to the election of commiſ- 
ſioners for ſhires and boroughs; and many queſtions have ariſen in 
the courts of law upon the conſtruction of theſe acts. Alterations 
have been made with reſpect to the qualifications of voters; oaths 
have been introduced to prevent bribery, and the rearing up of no- 
minal and fiQitious votes; and remedies have been applied to abuſes 
on the part of the electors, and of the miniſterial officers employed 
in matters of election. To go through theſe ſeveral acts of the 
legiſlature according to their dates, or to ſtate the deciſions of the 
courts of law in the order they were pronounced, would not be the 
moſt proper way to give a diſtin& notion of the preſent ſtate of the 
law of elections. I ſhall, therefore follow a different method, by ex- 
hauſting what I have to obſerve upon one ſubject before I proceed 
to another; and I flatter myſelf that I ſhall thereby be able to ob- 
tain, at leaſt in ſome degree, the end I have in view. 
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Of the Election of the Sixteen Peers of Scotland. 
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N this book I propoſe, firft, to conſider what the law requires to 
enable one to vote in the election of the ſixteen peers; and, next, \ 

to ſtate the mode of procedure obſerved in ſuch elections. | 
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Of the Dualifications neceſſary to entitle a Perſon 70 7 ote in 
the Election of the Sixteen Peers of Scotland. 


IT has been already mentioned, that the ſixteen peers by whom 
the Scottiſh peerage was to be repreſented in the parliament of Great 
Britain were to be elected by the Peers of Scotland “, and the heirs 
or ſucceſſors to their dignities and honours. This includes all Eng- 
Iſh peers who were likewiſe peers of Scotland before the union, or 
have fince ſucceeded to a Scottiſh peerage. No Britiſh peer is, how- 
ever, entitled to vote. In the election which took place upon the 
17th of June 1708, the Duke of Queenſberry, who, after the union, 
had obtained a patent creating him Duke of Dover, claimed a vote: 

| 8... = A 


* By the act of the parliament of Scotland 1640, cap. 20. no ſtranger created a peer 
was to be admitted. to parliament, unleſs he had at leaſt 10,000 merks Scots, i. e. 
L. 555 11: 13 Sterling yearly of land rent. But this act was, with many others, re+- 


'tinded by the lump at the reſtoration. 
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A proteſtation was, however, entered againſt his right, in reſpect of 
his being a Britiſh peer. And it was accordingly reſolved by the 
Houſe of Lords, January 21. I 708-9, * That a peer of Scotland 
claiming to lit in the Houſe of Peers by virtue of a patent paſſed 
under the great ſeal of Great Britain after the union, and who now 
ſits in the parliament of Great Britain, had no right to vote in the 
election of the ſixteen peers who are to repreſent the peers of Scot- 
land in parliament.” The houſe had divided upon this queſtion, 
It was maintained on the one hand, that, as thoſe peers of England 
who were likewiſe peers of Scotland, had the right of voting in the 
election reſerved to them, notwithſtanding their having a ſeat in the 
Houſe of Lords, there ſeemed to be equal reaſon for allowing that 
privilege to ſuch of the peers of Scotland as had been created. Britiſh 
peers. But to this it was anſwered, that a peer of England and a 
peer of Scotland held their dignity under two different crowns, and 
by two different great ſeals ; but that, Great Britain including Scot- 
land as well as England, the Scottiſh peerage funk 1 in that of Great 
Britain *. 


«5 $0 
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Upon*the 20th of December 1711, a point occurred of a more 
intereſting nature, The Duke of Hamilton had been created 
Duke of Brandon after the union; and a debate having ariſen with 
* reſpect to his right to fit in the Houſe of Lords in virtue of that 
peerage, and the queſtion being put, * Whether Scottiſh peers created 
© peers of Great Britain ſince the union have a right to ſit in that houſe?” 

it carried in the negative by a majority of five votes, 57 to 52 f. This 
was 


Q 


* See Burnet's hiſtory of his own times, vol. 2. page T 8. This reſolution was made 
in a controverted election between the Marquis of Annandale and the Marquis of Lo- 
thian. 


+ See Burnet, vol. 2. page 586. 587. 591. 593. Peere Williams, vol. 1. page 582. 
reports 
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was reckoned a hard deciſion even at the time. The Queen (who 

heard the debate) and her miniſters, ſeemed! to be much concerned 

at the iſſue, and the Scots were enraged. They met together, and 
ſigned a repreſentation to the Queen, complaining of it as a breach 
of the union, and a mark of diſgrace put upon the whole peerage 
of Scotland, adding folemn promiſes of maintaining her preroga- 
tive either in an united or in a ſeparated ſtate. It was part of a 
meſſage ſent by the Queen to the Houſe of Lords on the 14th of 
January 1711-12, that ſhe defired their advice and afliſtance to 
quiet the uneaſineſs that the peers of Scotland were under by the 
late judgment. That buſineſs occupied the houſe ſeveral days. It 
was then the court propoſed as an expedient, that the ſixteen peers 
of Scotland ſhould not fit by election, but by deſcent, in caſe' the 
reſt would conſent. That propoſal occaſioned much debate. In 
tis | P 2 the 


_— 


reports the queſtion thus : © That no patent of honour granted to any peer of Great 
© Britain, who was a peer of Scotland at the time of the union, can entitle ſuch peer to 
* ſit and vote in parliament, or to fit on the trial of peers. | Contents 57, non-contents. 
4 52. f 


While this reſolution remained in foree, there was no room for a renewal of the 
queſtion that was decided in 1708-9 with reſpect to the Duke of Queenſberry. It 
would have been inconſiſtent that thoſe who could no longer claim an inelective ſeat 
ſhould be deprived of their votes in the election of the fixteen repreſentatives of the 
Scottiſh peerage ; and the Dukes of Hamilton and Queenſberry both voted at the elec- 
tion in the year 1733, though under a declaration that they did not thereby mean to. 
paſs from their claim to the full privileges of Britiſh peers. The reſolution remained, 
however, ſtill applicable to all thoſe who, having been created Britiſh peers ſince the 
union, had already ſucceeded, or might ſucceed, to Scottiſh peerages. Such 1s the caſe 
of the preſent Duke of Argyle; and ſuch will be the caſe of the preſent Lord Cardiff, 
who, upon the death of his father, will ſucceed to the Scottiſh peerage of Bute. A late 
deciſion of the Houſe of Lords, in the caſe of the Duke of Hamilton, to be imme- 


diately mentioned in the text, did indeed reſtore the refolution now in queſtion. to its 
original extent. 
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. the mean time, the Scottiſh peers! reſolved to fir no longer in che 
houſe; but, after a. few days abſence, they were induced by ſecret 
'fofcible arguments (as Biſhop Burnet expreſſes it) to return; and 
there the matter reſted till the year 1720, when a ſimilar deciſion 
was given in the caſe of the late Duke of Queenſberry. At laſt, 
however, in 1782, juſtice was done to the Scottiſh peerage, The 
preſent Duke of Hamilton claimed his right to be called to the Houſe 
of Lords as Duke of Brandon; and, after hearing counſel, the fol- 
lowing queſtion was put by the houſe to the judges: Whether, by 
the twenty -third article of the act of union, which declares all peers 
of Scotland to be peers of Great Britain, with all the privileges en- 
J joyed by the peers of England, except the right and privilege of 
© ſitting in the Houſe of Lords, and the privileges depending there- 
© on, the peers of Scotland be diſabled from receiving, ſubſequently 
to the union, a patent of peerage of Great Britain, with all the 
privileges uſually incident thereto?” In anſwer to this queſtion, 
the Lord Chief Baron delivered the unanimous opinion of the judges 
preſent, © That the peers of Scotland are not diſabled from receiving, 
* ſubſequently to the union, a patent of peerage of Great Britain, 
with all the privileges uſually incident thereto,” Upon which the 
following report was ordered to be preſented to his Majeſty : * May 
© it pleaſe your Majeſty—We the Lords Spiritual and Temporal, in 
© parliament aſſembled, having heard counſel upon the petition re- 
© ferred to us by your Majeſty from the moſt noble Douglas Duke 
© of Hamilton and Brandon to your Majeſty, praying your Majeſty 
© would be graciouſly pleaſed to give directions that a writ be iſſued 
to ſummon the petitioner to parliament by the title of Duke of 
Brandon, and having conſulted the learned judges, and conſidered 
their anſwer, which was unanimous, to a queſtion of law which 
* aroſe ia the courſe of our examination, we beg leave to certify to 
your Majeſty our humble opinion and advice, that the ſaid Duke 
W of 
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© of Brandon is entitled to his writ of ſummons. All hich 3 is hum- 
© bly ſubmitted to your Nett 8 wiſdom and juſtice 1 


It may be aſked, 'Whether.: a eine of ET in n ker 0 own right, 
the preſent. Counteſs of Sutherland for example, can, appear at an 
election perſonally, or by proxy, and claim a vote. No inſtance has 
hitherto occurred; and, although Ladies were ſummoned to parlia- 
ment by Edward I. yet, ſince his reign, the example has not been 
followed. No woman votes in the election of a commoner, but her 
huſband, if ſhe be married, votes in right of her freehold; and we 
may reaſonably conelude, that a peereſs can as little put in a claim 
to a vote in the election of the peers of Scotland. Though not ex- 
cluded by politive ſtatute, a cuſtom wiſely adapted to the delicacy 
of the ſex muſt be ſufficient to prevent her. 


No peer can. either vote or be elected until he be twenfy-one 
years of age. It were indeed abſurd to allow thoſe whom the law, 
on account of their nonage, preſumes to ſtand in need of the aſ- 
ſiſtance of others in the management of their own affairs, to have a 
voice in matters of ſtate. No Engliſh or Britiſh peer can be called 
up to the Houſe of Lords until he be of age. 


The Scottiſh Aatute 1707, cap. 8. likewiſe excludes Papiſts, and 
all thoſe who, being ſuſpe&ed of Popery, refuſe to ſwear and ſub- 
{cribe the formula contained in the act 1700, cap. 3. entituled, 
act for preventing the growth of Popery, f. 

| The 


Before this deciſion, the hardſhip of the former judgments had, in ſome degree, 
been mitigated, by introducing a new practice, of creating the eldeſt ſons of Scottiſh 
peers Britiſh peers during their fathers lives; ſuch creations not being liable to be vi- 
tiated by their ſubſequent ſucceſſion to the Scottiſh peerage. 


The formula is of the following tenor: I do ſincerely, from my heart, profeſs and 
« declare, 
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Tegiance and abjuration ; but, as theſe are ſo generally known, it is 
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The Britiſh act, 6to Annae, cap. 23. requires chat the peers, be⸗ 
fore proceeding to election, ſhall take and ſubſcribe the oaths of al- 


needleſs to inſert them. I ſhall only obſerve, that, upon the death 
of the late Pretender, ſome ſmall alterations were made upon the 
oath of abjuration by the act 6to Weg III. cap. 53. 


The ſame ſtatute likewiſe requires their Une the oath, and alſo 
the declaration inſerted in the note below * 1 


* : p 
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© declare, before God, who ſearcheth the heart, that I do deny, diſown, and abhor, theſe 
tenets and doctrines of the Papal Romiſh Church, viz. the ſupremacy of the Pope and 
Biſhop of Rome over all paſtors of the Catholic Church ; his power and authority 
over Kings, Princes, and ſtates, and the infallibility that he pretends to, either without 
or with a general council; his power of diſpenſing and pardoning ; the doctrine of 
tranſubſtantiation, and the. corporal preſence, with the communion without the cup 
in the ſacrament of the Lord's Supper; the adoration and ſacrifice profeſſed and prac- 
tiſed by the Popiſh Church in the maſs; the invocation of angels and ſaints; the 
worſhipping of images, croſſes, and relicks; the doctrine of ſupererogation, indulgen- 
cies, and purgatory ; and the ſervice and worſhip in an unknown tongue : All which 
tenets and doctrines of the faid church I believe to be contrary to, and inconſiſtent 
with, the written word of God. And I do from my heart deny, diſown, and diſclaim, 
the ſaid doctrines and tenets. of the Church of Rome, as in the preſence of God, 
without any equivocation or mental reſervation, but according to the known and 
plain meaning of the words, as to me offered and. propoſed. So help me God.” 


"HE Ws •ůãäg g JT 7. 


* The cath which is commonly called the oath of Supremacy is as follows: *I A B 
do ſwear, that I do from my heart abhor, deteſt, and abjure, as impious and hereti- 
cal, that damnable doctrine and poſition, that Princes excommunicated or deprived 
« by the Pope, or any anthority of the See of Rome, may be depoſed or murdered by 
their ſubjects, or any other whatſoever. And I do declare that no foreign Prince, 
& prelate, ſtate, or potentate, hath, or ought to have, any juriſdiction, power, ſuperiori- 
© ty, pre-eminence, or authority, eccleſiaſtical or ſpiritual, within this realm. So help 
© mg God.“ 


* 
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By the act of the 19th of gen II. cap. 38. $ 26. it is declared, 
that no peer ſhall be capable to elect or to be elected, who, within a 
year preceding the election, has been twice preſent at divine ſervice 
in any Epiſcopal meeting, the paſtor whereof has not taken the 

oaths to government, and does not pray for the King by name, and 
for all the royal family, in the ſame form as in the liturgy | of the 
Church of England. It is competent to any peer preſent at the 
election to make this objection, and to prove it either by one wit- 
neſs, or by the oath of the peer objected to, which the clerk Re- 
giſter, or either of the clerks of ſeſſion officiating at the election, is 
impowered to adminiſter ; and in caſe the fact be proved or admit- 


ted, 


The declaration, which is commonly called the Teſt, runs thus: * I A. B. do folenm- 
< ly and ſincerely, in the preſence of God, profeſs, teſtify, and declare, that I do be- 
© lieve, that in the ſacrament of the Lord's Supper there is not any tranſubſtantiation 
of the elements of bread and wine into the body and blood of Chriſt, at or after the 
© conſecration thereof by any perſon whatſoever ; and that the invocation or adoration 
« of the Virgin Mary, or any other ſaint, and the ſacrifice of the maſs, as they are now 
© uſed in the Church of Rome, are fuperftitious and idolatrous. And I do folemnly, 
in the preſence. of God, profeſs, teſtify, and declare, that I do make this declaration, 
and every part thereof, in the plain and ordinary ſenſe of the words read unto me, as 
© they are commonly underſtood by Engliſh Proteſtants, without any evaſion, equivo- 


© cation, or mental reſervation whatſoever, and without any diſpenſation already gran- 


© ted me for this purpoſe by the Pope, or any other authority or perſon, or without 
© any hope of any ſuch diſpenſation from any perſon or authority whatſoever, or with- 
out thinking that T am, or can be, acquitted before God or man, or abſolved of this 
declaration, or any part thereof, although the Pope, or any other perſon or perſons, 
© or power whatſoever, ſhould diſpenſe with, or annul the ſame, or declare that it was 
© null and void from the beginning.” 


This declaration, which the peers are neceſſarily obliged to make before they give 
their votes, approaches ſo nearly to the formula as to make one think that the latter 
might be diſpenſed with ; but, as the Scottiſh act 1707, cap. 8. ſtands unrepealed, the 
formula may no doubt {till be put, and any peer who ſhall refuſe to ſwear and ſubſcribe 
it, will effectually diſqualify himſelf from voting at that election. 
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The peers have a privilege, in matters of election, beyond com- 
moners. They ate not only entitled to vote when preſent, but may, 
even when abſent, either appoint 4 proxy to vote for them, or ſend 
a ſigned liſt to the meeting. This privilege is, however, 14 under 


certain ane | 


In the firft place, the perſon Dok proxy muſt be a peer, qua- 
lified according to law, and having a right himſelf to vote at the 
election; and the mandate by which he is named muſt be duly 
ſigned before witneſſes. Such are the words of the Scottiſh act 1707, 
cap. 8.; and, on the 26th of January 1708-9, the Houſe of Lords 
edlolved; that ſuch mandates were not valid without the ſubſcription 
of the witneſſes. It was, however, found, upon the 29th of the 
ſame month, that there was no neceſſity for their mentioning the 
names of the witneſſes, or of the perſon by whom they were written, 
nor for their being ſealed, or written upon ſtamped, parchment. 
With regard to the liſts which abſent peers are allowed to ſend to 
the meeting, the ſtatute requires only that they be figned ; but the 
Houſe of Lords likewiſe reſolved, upon the ſame 29th of January 
1708-9, that fuch liſts were not valid without ſubſcribing witneſſes, + 
but were good although they neither mentioned the name of the 
writer, nor the deſignations (additions) of the witneſſes. 


In the next place, ſuch as are peers both of England and of Scot- 
land muſt ſign their proxies, or liſts, by the title of their Scottiſh 
peerage ; and no peer can act as proxy for more than two peers at 
one time *. 


Eaftly, 


Sto Annae, cap. 23.4 5.6. 
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Laſtly, The abſent peers who appoint proxies, or ſend ſigned liſts 
to the meeting, muſt take and ſubſcribe. the daths and declaration 
ordered to be taken by thoſe who are preſent at the election. Thoſe 
who live in Scotland may do ſo in any ſheriff-court *; and thie ſheriff- 
depute, or his ſubſtitute, before whom they are taken, muſt return the 

original ſubſeription of ſuch oaths and declaration to the meeting, 
together with a certificate under his own hand and ſeal, that they 
were taken and ſubſcribed in his preſence F. Thoſe, again, who, at 
the time of iſſuing the proclamation for the election, reſide in Eng- 
land, are allowed to take and ſubſcribe them in the high court of 
chancery, court of King's bench, court of common pleas, or court 
of exchequer, to be certified by writ under the ſeals of ſuch courts ©: 
And, as ſome peers who had formerly qualified themſelves might be 
abſent from the kingdom, in the ſerviee of the crown, at the time of 
iſſuing a proclamation for election, and it was thought hard to de- 
prive them of their votes merely becauſe they had it not in their 

power to qualify” anew, the ſtatute allowed them to appoint proxies, 
or to ſend ſigned liſts, upon its being certified, in the manner above 
mentioned, that they had formerly taken the oaths: and declaration, 
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Buy the act of the 2oth of George II. cap. 43. 8 29. ſheriffs depute are authoriſed 
to hold courts not only at the head borough of the ſhire, but at other places, upon 
giving the intimation preſcribed by that ſtatute.. In practice, they hold courts for the 
purpoſe of adminiſtering the oath to peers without any intimation. As the high ſheriff, 


or ſheriff principal, cannot now hold any court, ſo neither can he adminiſter theſe 
oaths. 


"F It was accordingly declared by the Houſe of Lords, January 26th 1708-9, that the 
ſheriff's certificate muſt be ſealed as well as figned. 'The words of the ſtatute are indeed 


expreſs ; and the doubt could only ariſe from its not being cuſtomary to adhibit ſeals. 
to writings in Scotland. 


The court of chancery is open all the year, ſo the peers can never be at a loſs. 
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or upon its being certified under the great ſeal, in the event 4 their | 
HAYS taken them in Pee N. | 
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The 400 of the 44 of George II. contains no proviſion for re- 


jecting the proxies or ſigned liſts of abſent peers Who may have 


been twice at a non- jurant meeting within a year before the elec- 
tion; but, upon a proof of the fact, their proxies, or ſigned liſts, 
muſt be refuſed, as, otherwiſe, the; object of the law might be alto- 
gether defeated. The ſtatute does indeed, in general, diſqualify 
them from voting, and their ſending proxies, or ſigned liſts, is vo- 


ting, in the proper ſenſe of che word, as mach as if they were pre- 


ſent at the election. 


Vs 


bd — * 


It may be aſked, Whether a peer who has the misfortune to be- 
come fatuous can vote in an election? The law has ſaid nothing on 
that head. I incline to think, that, if he is declared to be in that 
unhappy ſtate by an act of the law, and put under the power of a 
guardian or tutor, his vote cannot be received by the returning offi- 


cers; but chat, until that be done, they are not at liberty to reject it, 


although ſuch votes, if queſtioned in the Houſe of Lords, ought un- 


doubtedly to be ſet aſide. If, indeed, a vote were to be claimed by 


a peer who was manifeſtly non compos, I think the returning officer 
ſhould be juſtified in rejecting it. 
Cc HAPTER 
to Annae, cap. 23. 54. 


Forms of a proclamation for an election of peers, and of a proxy, a ſigned liſt, and a 
ſheriff's certificate, are inſerted in the Appendix, No. 24. 25. 26. and 27. 


Cnae,/ll., THE SCOTTISH PEERS. 123 


4h 


CH APT E R II. 
Of the Manner of E Og the Sixteen Peers of Scotland. 


E have already ſeen, that, Shen: a parliament is to be held, 
the peers of Scotland are called, by proclamation, to meet 
for the purpoſe of eleQting their repreſentatives; and that ſuch pro- 
clamation muſt be publiſhed at Edinburgh, and the other county 
towns of Scotland, at leaſt NOONE days hefors the time ap- 
Pointen for the Sy t 


The abi Ratute * ab pate peers to come to ſuch meetings with 
their ordinary attendants only, under the ſeveral penalties inflicted 
by the laws and ſtatutes of Scotland, preſcribing and directing with 
what numbers and attendants the ſubjects of that part of the king- 
dom might repair to the public courts of juſtice T. 


F. UE 9 


* Gto Annae, cap. 23. 18. 


+ By the act 1457, cap. 82. confirmed by 1487, cap. 104. it was ordained, that all 
the lieges ſhould come to the King's courts, ſpiritual or temporal, in a ſober and quiet 
manner, and bring with them no more perſons than are in their daily houſchold and 
family. By the act 1555, cap. 41. perſons called before a criminal court were only al- 
lowed to have fix of their friends with them at the bar, beſides their advocates, to de- 
fend them; the proſecutors were allowed to bring no more than four; and the judges 
were ordered to charge the breakers of that act to enter their perſons in ward, to remain 
there during the Queen's pleaſure, under the pain of rebellion, and in caſe of their refuſal 
to put them to the horn, 7.e. outlaw them. Theſe acts were ratified by 15 84, cap. 140. with 
this addition, that thoſe who repaired to the criminal courts otherwiſe than they were al- 

lowed. 


* * 
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It likewiſe declares, that it ſhall not be lawful for the peers ſo 
met together to act, propoſe, debate, or treat, of any matter or thing 
whatſoever, except the election of their repreſentatives; and that 
any perſon who ſhall at ſuch meeting preſume to act, propoſe, de- 
bate, or treat, of any other matter, ſhall incur the penalty of premu- 
nire, as expreſſed in the ſtatute of the 16th of King Richard II “. 


The day named for the election being come, the peers aſſemble at 
the place fixed by the proclamation F, and are attended by the Lord 
| | POO Clerk 


lowed by ſuch acts, ſhould incur the crime of convocation of the King's lieges. An un- 

lawful convocation is a commotion of the people raiſed without legal authority. The 

convocating the lieges in bands of men of war for daily or monthly wages, ' without 

ſpecial licenſe, was made capital by the acts 1563, cap. 75. and 1585, cap. 12. But 

Sir George McKenzie informs us, that the crime of ſimple convocation, without bands 
.or leagues, was commonly proſecuted before the privy council, and was ſeldom puniſh- 
ed, tanquam crimen per ſe, but only as an aggravation of a riot, or other crime. 


* The ſtatute here referred to was deſigned to prevent the purchaſing of bulls 
from Rome, and to declare the independency of the crown of England; and it 
particularly enacted, that if any purchaſe or purſue, or cauſe to be purchaſed or pur-- 


Lo 


ſued, in the court of Rome, or elſewhere, by any ſuch tranſlations, proceſſes, and 
ſentences of excommunication, bulls, inſtruments, or any other things whatſoever 
© which touch the King, againſt him, his crown, and his regalty, or his realm, as is 


© aforeſaid ; and they which bring within the realm, or them receive, or make thereof 
notification, or any other execution whatſoever, within the ſame realm, or without, 
that they, their notaries, procurators, maintainers, abettors, fautors, and counſellors, 
© ſhall be put out of the King's protection, and their lands and tenements, goods and 
© chattels, forfeit to our Lord the King; and that they be attached by their bodies, if 
they may be found, and brought before the King and his council, there to anſwer to 
« the caſes aforeſaid ; or that proceſs be made againſt them by premunire facias, in man- 
© ner as it is ordained in other ſtatutes of proviſors, and other which do ſue in any 
* other court, in derogation of the regalty of our Lord the King.” 


+ The place always now appointed is the abbay of Holyroodhouſe. The bailie of 
the 
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Clerk Regiſter, or two of the principal clerks of ſeſſion, appointed 
by him to, officiate in his name. After prayers by one of the King's 
chaplains, two of whom attend for that purpoſe, the proclamation, 
and the execution at the market croſs of Edinburgh“, are read; of 
but no evidence of the execution at the other county towns is re- 
quired or produced. The roll is then called þ, and the peers preſent 
are marked in the minutes, as are likewiſe the proxies and ſigned 
liſts of thoſe who are abſent. This being done, the oaths and de- 
claration are. adminiſtered to the peers who are preſent, and the 
oaths taken by thoſe who have ſent proxies or lifts are examined ; 
after 


the abbay picks out from the inhabitants a guard to attend on the occaſion, and names 
officers to command them. The room where the peers meet is prepared for their re- 
ception 1 the N a of che wardrobe. 


By an execution, in the di of the law of Scotland, is underſtood the indorſe- 
ment of the proper n certifying that a n, or other writ, has been duly 
publiſhed or ſerved. 


The roll is the — with that which was called in the laſt parliament of Scotland, 
(a copy of which is annexed in the Appendix, No. 28.), with the following alterations. 
There have been ſince added the Prince of Wales as Duke of Rothſay, who accor- 
dingly voted in 1716 by a ſigned liſt; the Earl of Solway, (a title conferred upon the 
late Duke of Queenſberry in 1706, then an infant, and a ſecond fon, but now extinct), 
and the Lords Sommervill, and Colvil of Culroſs, in terms of an order of the Houſe of 
Lords of the 27th May 1723. The peers who were attainted for their acceſſion to 
the rebellions 1715, and 1745, are now left out. Some other peerages being ſuppoſed 
extinct, the Houſe of Lords have iſſued orders prohibiting certain perſons from aſſu- 
ming the titles until they eſtabliſh their right to them; but, as theſe prohibitions are 
perſonal, the titles remain upon the roll, and are called as formerly. 


At the election 1768, a liſt was ſent by Walter Lord Aſton of Forfar, but no ſuch 
peerage being upon the roll, the liſt was not received. Thoſe, however, who can 
eſtabliſh their right to a Scottiſh peerage, although not upon the roll, may vote under 


proteſtation; and their votes, if brought to a queſtion in the Houſe of Lords, muſt in 
Juſtice be ſuſtained. 
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after which, the votes are carefully collected, and che lifts inveſti- 
gated, and a certificate of the names of the ſixteen peers who have 
the majority of voices in their favour is made out upon parchment, 
ſigned and read in preſence of the meeting by the Lord Clerk Re- 
giſter, or the clerks of ſeſſion appointed to officiate for him, and re- 
turned to the court of chancery before the time fixed for the meet- 


ing of the parliament, in a packet addreſſed to the clerk of the 
crown . 


The peers have no power to decide upon diſputed titles at their 
meetings for election. When, therefore, two appear to claim the 
ſame peerage, both muſt be allowed to vote ; but proteſts may be 
entered by the other peers againſt the votes of both or. either of 
them; and, in like manner, they may themſelves object to, and pro- 
teſt againſt, each other's right, No notice is, however, taken in the 
certificate returned to the crown office of any objections that may 
have been made in the meeting; but thoſe peers who defire it are 
entitled to get a copy of ſuch objections, or an extract (exemplifica- 
tion) of the minutes from the returning officer, and may diſpute the 
election of the peer, or peers, objected to, by preferring a petition 
to the Houſe of Lords complaining of the return. Of this there are 
two inſtances, the one in 1708-9, the other in 1734-5. Upon the 
firſt of theſe occaſions, the clerks of ſeſſion who made the return 


were ordered to carry up the proceedings, and to vindicate their 
condud. _ 


The law has eſtabliſhed no deciſive, or caſting vote, in the event 
of arr equality of voices for two or more of the candidates: All, 
therefore, the returning officers can do, is to certify the fact, leaving 
it to the Houſe of Lords to act as they ſhall think fit. 

Hitherto 


* A copy of the certificate is to be found in the Appendix, No. 29. 
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Hitherto I have only ſpoken of a general election upon the calling 
of a new parliament. The ſame rules are, however, obſerved when 
a vacancy happens by the death, or legal diſability, of any of the 
ſixteen peers during the courſe of a parliament. A proclamation 
iſſues for ſummoning all the peers. to meet and elect a new repre- 
ſentative to ſupply the vacancy; and the ſame form of procedure 
takes place at that meeting as at a general election “. 


All elections ought to be free; and to remove even the appear- 
ance of reſtraint, it was ordered by an act of the 8th of George II. 
cap. 30. that all ſoldiers who are quartered in any city, borough, 
town, or place where an election either of peer or commoner is to 
be made, ſhall be removed to the diſtance of two miles, one day at 
leaſt before the day appointed for the election, and ſhall not ap- 
proach nearer till the day after it is ended. Orders to this purpoſe 
muſt be given by the ſecretary at war, or other perſon who offi- 
ciates in his place; and if he neglect to iſſue ſuch orders, and be 
convicted thereof within fix months, he is to be diſcharged from his 
office, and becomes diſabled to hold any office or employment in his 
Majeſty's ſervice, This act does not, however, extend to the city 
of Weſtminſter, or borough of Southwark, in reſpeC to his Ma- 
jeſty's guards; nor to any place where the King or royal family re- 
fide at the time, in reſpect to ſuch troops as attend as guards; 
nor to any caſtle or fortified place where a garriſon is uſually kept, 
in reſpe& to ſuch garriſon, The act likewiſe declares, that the 
ſecretary at war ſhall not incur the forfeiture on account of his not 
ſending orders for the removal of the troops at an election for fil- 
ling up a vacancy, unleſs notice of the new writ be given him 
by the clerk of the crown, who is ordered to do ſo with all 
convenient ſpeed. No writ iſſues for ſupplying a vacancy in the 


ſixteen 


Sto Annae, cap. 23. § 11. 
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ſixteen peers. Probably the royal proclamation would be held a 
ſufficient notification to the ſecretary at war. Indeed, the excep- 
tion of the ſtatute does not literally apply to that caſe. 


Ever ſince the union, the miniſtry has had great influence in 
the election of the ſixteen peers of Scotland; and the court liſt has 
almoſt univerſally prevailed. For a long time, the matter was 
managed, with at leaſt an appearance of delicacy, by ſome of the 
peers themſelves; but, at laſt, it became uſual for the miniſter to 
ſend official circular letters to all the peers, At the general elec- 
tion in 1768, Lord Irvine, though not poſſeſſed of an inch of pro- 
perty in Scotland, was elected one of the ſixteen peers, And, on 
the death of the late Duke of Argyle in 1771, the Earl of Dyſart, 
a peer of Scotland, but preciſely in the ſame ſituation . with Lord 
Irvine, was propoſed by a recommendatory letter from Lord North, 
then at the head of the treaſury, This gave offence to many of the 
peers, who ſet up the Earl of Breadalbain in oppoſition; upon which 
the miniſtry wiſely dropped the Earl: of Dyſart, and, in his room, 
declared for the Earl of Stair, who was accordingly elected by a 
majority of nine votes. At this election the official letters were 
complained of in ſevere terms, and ſeveral proteſts were taken a- 
gainſt them. The ſame thing happened at the general election in 
1774, when there was a warm conteſt between the Ear] of Caſſillis, 
ſet up by the court, and the Earl of Eglintoun, ſtarted againſt him 
by oppoſition. On that occaſion, another official letter was circu- 
lated, and the Earl of Caſſillis prevailed. This diſgraceful practice 
of ſending theſe letters has, however, ever ſince been diſcontinued, 
and good humour and harmony among the peers have been reſtored. 


In the end of the year 1718, and the beginning of 1719, there 
was much talk of a peerage bill. The ſcheme was this: Inſtead of 
fixteen clective peers from Scotland, there were to be twenty-five 


hereditary, 
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hereditary, by the junction of nine, out of the body of the Scottiſh 


nobility, to the ſixteen then ſitting in the Houſe of Lords. Six were 
alſo to be added to the then Engliſh peers; and from thence the 
peerage to be fixed. The King gave his conſent to this ſcheme; 
but the bill went off for that ſeſſion, and was no more heard of *. 


In the year 1733, it was moved in the Houſe of Lords that the 
election of the ſixteen peers for Scotland ſhould be by ballot ; but 
the motion was rejected f. 


1 BOOK 


* Biog. Brit. vol. 1. pag. 38. voce Addiſon. 


Blackſtone, vol. 1. page 157. mentions, that the bill for limiting the peerage paſſed 
the Houſe of Lords, but miſcarried in the Houſe of Commons. 


+ Salmon, vol. 2. page 295. 
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Of the Rieden of the Commiſſioners from the Shires 
of Scotland. 


N this book various ſubjects will occur. It will therefore be di- 
vided into ſeveral chapters. 


— 


ene an Ono E R I. 
| Of the Freeholders Roll. 


IT has been already mentioned, that, by the act of Charles II. 
1681, cap. 21. the freeholders of each county were ordered to make 
up a roll of their number, containing the names of thoſe who had a 


right to vote, and expreſſing their reſpective extents or valuations ; 


and that they were alſo appointed to meet yearly at the Michaelmas 
head-court, for the purpoſe of reviſing that roll, and making the 
neceſſary alterations upon it. From that period no perſon could le- 
gally vote in the election of a commiſſioner to parliament without 
being put upon the roll. Before, therefore, proceeding to conſider 
either the qualifications required by the law to entitle one to elect, 
or to be elected, a commiſſioner from a ſhire, or the mode of pro- 
cedure that is obſerved in ſuch elections, it will be proper to ſtate 
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the manner in which that roll is kept, and to mention the rules 


which the legiſlature has laid down, in order to guard againſt the 
partiality of freeholders in that reſpe&t. 


The act of the 16th of George II. cap. 11. intituled, An act to 
* explain and amend the laws touching the elections of members to 
werbe ſor the commons in parliament for that part of Great Britain 
Scotland, and to reſtrain the partiality, and regulate the con- 
of returning officers at ſuch elections, is now the governing 
© with regard to the manner of keeping the roll, and the form of 
procedure at the annual Michaelmas head courts. 
| . ona ive 0. | 
By this ſtatute it was enacted, that ſuch perſons as ſtood upon the 
roll laſt made up by the freeholders, whether at a Michaelmas 
meeting, or at an election of a member to ſerve in parliament, 
ſhould be the original conſtituent meinbers at the next Michaelmas 
meeting, or meeting fer election; and, as it was ſuppoſed that many 
perſons might then ſtand upon the rolls who, had no legal qualifica- 
tion, it was farther provided, that it ſhould be lawful to any free- 
holder ſtanding upon the roll to objed to the title of any other per- 
ſon ſtanding upon ar, by applying to the court of ſeſſion, in the form 
of a ſummary complaint, at any time before the firſt of December 
1743 and, upon the preſenting of any ſuch complaint, the court of 
ſeſſion was directed to grant warrant for ſummoning the perſons 
complained of to anſwer upon thirty days notice, and to proceed 
afterwards to determine the queſtion in a ſummary way ; but it was, 
at the ſame time, declared, that, if no complaint ſhould be exhibited 
within that period, no freeholder ſtanding upon the roll laſt made 
up ſhould be ſtruck off, or left out of it, except upon ſufficient ob- 
jections, ariſing from an alteration of that right or title in reſpect ot 
which he had been enrolled. Many complaints were accordingly 
preferred to the court of ſeſſion within the limited period; and, by 


the 
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the deciſions given in theſe complaints, the rolls of the frecholders 


through Scotland came to be better adjuſted than they had been for- 


merly . 


The ſheriffs having been irregular as to the time of holding their 


Michaelmas head courts, it was by this ſtatute directed, that every 


ſheriff ſhould, at leaſt fourteen days before Michaelmas then next, 
appoint a preciſe day for holding ſuch court in the year 1743, and 
cauſe the ſame to be iutimated at all the pariſh churches within the 
ſhire upon a Sunday, at leaſt eight days preceding; and that the day 
ſo to be fixed by the ſheriffs ſhould be the anniverſary for holding 
the Michaelmas head courts, in their reſpective ſhires, in all time to 
come. 


By this act it was farther made competent to any perſon who 
ſhould be refuſed to be admitted, or who ſhould be ſtruck off the 
roll by a judgment of the freeholders at any Michaelmas meeting, 
or meeting for election, to apply within four kalendar months to 

J | the 


f 


: See acts of ſederunt, vol. 2. pag: 56. 57. 58. 59. 


+ A kalendar month is from any day in one month to the ſame nominal day in the. 


next month. In the caſe of Carruthers of Denby contra Ferguſſon of Craigdarroch, in 
1762, the court of ſeſſion was of opinion, that a complaint moved by the Lord Preſi- 
dent on the 6th of February, was within four kalendar months of a meeting of the free- 
holders held upon the 6th of October preceding. In the caſe of Gordon contra Aber- 


nethy, the complaint was moved in court upon Saturday the 23d of January, and was 


then ordered to be ſerved, but the interlocutor was not written out, nor ſigned by the 


Lord Preſident, till Tueſday the 26th. It was objected, that the complaint could not 


proceed, becauſe Monday the 25th was the laſt day of the four kalendar months; but 


this objection was over-ruled, 3d March 1773. The act of parliament only requires 


the application to be made to the court of ſeſſion within four months, and it is of no 
conſequence that, through accident, or the hurry of other buſineſs, the warrant for 


ſummoning the party complained of happens not to be ſigned till after that period has 
lapſed. 
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the court of ſeſſion, by ſummary complaint; and that court, after 
granting warrant for ſummoning the perſon on whoſe objeQtions 
the complainer was refuſed to be admitted, or was ſtruek off the 
roll, to anſwer upon thirty days notice *, was directed to proceed 
and determine upon ſuch complaint in a ſummary way; 


A delay to enroll has been held equivalent to a refuſal, ; At the 
Michaelmas meeting of the county of -Cromarty in October 1765, 
three claims for enrolment were offered, and upon each of theſe the 
freeholders gave the following deliverance: © The meeting, in reſpeQ 
that a proceſs of reduction is now in dependence at the inſtance of 
Sir John Gordon of Invergordon, Baronet, before the court of ſeſ- 
* ſion, of the decreet of diviſion of the commiſſioners of ſupply of 
* the ſhire of Cromarty, dated in May laſt, whereby alone the valua- 
tion of the lands, and others contained in the foreſaid claim, is 
© aſcertained, do therefore ſuperſede, for the preſent, coming to any 
© determination upon the validity or invalidity of the claimant's titles 
* to be enrolled, not thinking that matter yet ripe for their judg- 
© ment, for either ſuſtaining or refuſing his enrolment, till after the 
iſſue of the ſaid proceſs of reduction; reſerving till then to all par- 
© ties concerned, all objections and anſwers in relation to the claim- 
* ants title, The claimants preferred complaints to the court of 
ſeſſion under the authority of the ſtatute, and prayed the court to 
grant warrant for their being added to the roll. The freeholders 
objected, that the caſe did not fall within the words of the ſtatute, 
in regard that they had not refuſed to enrol, but had only delayed to 
give judgment, until they ſhould have an opportunity of knowing 
whether or no the claimants were truly poſſeſſed of the valuation 
required by law; and that, at any rate, the court of ſeſſion, which 

was 


* This notice is now ſhortened to fifteen days by a later ſtatute of the 14th of 
Geo. III. cap. 81. | 
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was only a court of review, without any original juriſdiction in 
matters of that ſort, could not order an enrolment prima inſtantia, as 
prayed for in the complaints, but only direct the freeholders to pro- 
ceed to judge of the merits of the claims at their next annual meet- 
ing. The court repelled theſe objections, and ordered the claimants 
to be added to the roll; and afterwards refuſed a petition from the 
freeholders, offering to go into the merits of their objections to the 
claimants titles “. . 


A caſe ſomewhat ſimilar occurred ſome years after. Colonel 
Campbell of Barbreck lodged a claim for being enrolled a freeholder 
of the county of Bute at Michaelmas 1772. At that meeting only 
two freeholders attended; and, although they knew that his claim 
was lodged, and in the hands of the ſheriff-clerk, they took no no- 
tice of it, becauſe no perſon appeared in the behalf of the claimant. 
They accordingly proceeded to make up their minutes as if no ſuch 
claim had exiſted; but, while the preſes was ſigning theſe minutes, 
the claimant's brother-in-law, who was himſelf a freeholder, came 
to the meeting, and inſiſted that they ſhould take the claim under 
their conſideration. This they refuſed, upon the pretence that the 
buſineſs was over, and the meeting diſſolved. Colonel Campbell 


preferred a complaint, and the court pronounced the ordinary inter- 


locutor, finding that the freeholders did wrong in refuſing to enrol 
him, and ordering him to be added to the roll. To ſhow their diſ- 
approbation of the conduct of the freeholders, the court likewiſe 
condemned them in coſts of ſuit f. 


This 


* January 1766, Roſe of Aitnoch and others contra Sir John Gordon and Leonard 


Urquhart. The Houſe of Lords affirmed both judgments, March 1766. 


+ June 24. 1773, Colonel Campbell of Barbreck contra MNiel of Kilmory and 
M*Conochy of Ambirſbeg. The propriety of the interlocutors in the Cromarty caſes, 
refuſing 
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This Ratute N provides, that any freeholder landing 1 upon 
the roll, who apprehends that another has been wrongfully enrolled, 
may, in like manner, complain to the court of ſeſſion within four 
kalendar months after fuch enrolment, whether he was preſent at the 
meeting where the enrolment was made or not ; but, if 'no complaint 
be preferred within that period, the perſon fo enrolled muſt continue 
upon the roll until an alteration of his circumſtances ſhall happen, 
which the freeholders, at a ſubſequent Michaelmas meeting, or meet- 


ing for election, ſhall allow to be : a ſufficient cauſe for TY him 
off, 


If, in any of theſe caſes, the court of ſeſſion reverſe the determi- 
nation of the freeholders, by ordering a perſon to be added to, or 
ſtruck off the roll, the ſheriff, or ſtewart-clerk, upon production of 
an extract of the judgment, muſt forthwith 'make the alteration 
thereby directed, under the penalty of L. 100 Sterling, to be reco- 
vered by the perſon in whoſe favour ſuch judgment is given, or his 
executors, by a ſummary complaint before the court ak ſeſſion, * 
on thirty days notice. . un un 


This ſtatute, taking it in a ſtrict and literal ſenſe, has provided no 
remedy in the event of the freeholders unjuſtly repelling an objection 
for ſtriking a perſon off the roll. Hence it has been made a queſtion, 
Whether a complaint to the court of ſeſſion be competent in a caſe 


of 


refuſing to allow the freeholders to go into their objections to the claimants titles has 
been doubted ; theſe claimants being thereby put upon the roll without any cogniſance 
taken of the merits of their qualifications. In the caſe of Campbell of Barbreck, the 
court of ſeſſion ſeemed inclined to liſten to any objections which the freeholders could 
ſtate, but none were offered by them. It was, however, underſtood in the Cromarty 
caſes, that, if the decree of diviſion ſhould be afterwards reduced, that would import 
an alteration of circumſtances ſufficient to authoriſe the freeholders to ſtrike theſe 
claimants off the roll. 
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of that kind? Two ſuch complaints came from the county of Kin- 
roſs in 1766 *; but, in theſe, the incompetency was not pleaded. 
It was, however, afterwards pleaded in the caſe of Mr Pulteney, 
whom the freeholders of the county of Cromarty had refuſed to 
ſtrike off the roll. There the queſtion was fully conſidered, and the 
complaint was found competent, although not falling under any of 
the three cafes to which the words of the ſtatute apply . Similar 
judgments were afterwards given in the caſe of Sir George Suttie in 
1768, and in the caſe of Hope Weir contra Bruce, February 14. 


1771. 


A caſe ſomewhat different occurred in 1774. Mr Campbell of 
Shawhield had been enrolled as apparent heir to his grandfather, a 
freeholder of the county of Lanark ; and, at the Michaelmas meet- 
ing in 1773, he, without lodging a new claim, moved, that his title 
to ſtand upon the roll ſhould be reſtricted to certain lands, which, 
from the proceedings of the commiſſioners of ſupply, appeared to 
be ſufficient to conftitute a freehold qualification, His requeſt being 
granted by the freeholders, a complaint was preferred to the court 
of ſeſſion againſt their judgment, but the court found that complaint 
incompetent. Had he been firſt ſtruck off the roll upon an altera- 
tion of circumſtances, and then of new enrolled upon the lands to 
which he reſtricted his claim, a complaint would have been clearly 
competent under the ſtatute, 


The words of the ſtatute allow only thoſe to complain of an en- 
rolment who ſtand themſelves upon the roll. Complaints have, 


8 bowever, 


Ranken of Colden, and General Irvine of Burleigh, contra Ramſay of Kinkel and 
Colvill of Ochiltree. 


February 11. 1768, Sir John Gordon contra William Pulteney. 


. 
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however, been received by the court of ſeſſion from perſons who 
did not ſtand upon it at the time of their being preferred. One in- 
ſtance ſhall be given. Mr Gordon of Newhall claimed to be enrol- 

led as a freeholder of the county of Cromarty at Michaelmas 1766, 
and his claim being rejected, he complained to the court of ſeſſion, 
Mr William Johnſton was enrolled at the ſame meeting, and Mr 
Gordon likewiſe complained of that enrolment. Mr Johnſton put 
in an anſwer to this laſt complaint, in which, without going into 
the merits of his own title, he objected to the competency, of the 
complaint, in regard that Mr Gordon did not then ſtand upon the 
roll. The court, before deciding upon that objection, ordered an an- 
ſwer upon the merits to be given in. This being done, they pro- 
ceeded, firſt, to determine whether Mr Gordon ſhould have been 
enrolled, and, having ordered him to be added to the roll, they then 
cave judgment in Mr Johnſton's caſe in the following words: The 
Lords having adviſed this petition and complaint, with the anſwers 
* thereto now and formerly given in for Mr William Johnſton, the 
© reſpondent, they repell the preliminary objection to the complaint, 
that there is no perſon upon the roll of freeholders intitled to com- 
plain, in reſpect, by interlocutor of this date, the title of William 

* Gordon of Newhall to be upon the roll is ſuſtained *.“ 


The ſtatute likewiſe enacts, that, if the judgment of the freehol- 
ders, refuſing to admit, or ſtriking off the roll, be affirmed by the 
court of ſeſſion, the perſon who preferred the complaint ſhall forfeit 
to the objector L. 30 Sterling, together with full coſts of ſuit. This 
was intended to prevent groundleſs complaints, but ſeems to. be ra- 
ther defective, as it neither impoſes any penalty, or coſts of ſuit, on 
the freeholder, who, without juſt grounds, complains of an enrol- 
ment made by the other freeholders, nor gives ſuch penalty or coſts 


0 tO 


ll February 17. 1767, Gordon of Newhall contra Johnſton, 
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to thoſe who have been wrongfully refuſed to be admitted, or have 
been improperly ſtruck off the roll. The court of ſeſſion may in- 
deed give coſts of ſuit, if they think proper; but they are not bound 
to do ſo; nor can they impoſe the penalty but in the preciſe terms 
of the ſtatute, which, in this reſpe&, falls ſhort of the act 1681. 
And, although it ſhould be thought rather a ſevere meaſure to lay 
penalties or coſts upon the freeholders, when their judgments, refu- 
ſing to admit, or ſtriking off the roll, are reverſed, as, in ſuch caſes, 
it may be ſuppoſed, that they have only been guilty of an error; 
yet, ſurely, there could be no impropriety in ſubjecting to ſuch coſts 
and penalty the freeholder who brings a groundleſs complaint a- 
gainſt a judgment of the other freeholders admitting one to the roll, 
or refuſing to ſtrike off one to whom he had made frivolous objec- 
tions. 


Where a complaint brought in the joint names of a liferenter 
and fiar of the ſame lands is diſmiſſed, the court impoſes only one 


penalty of L. 30 upon both *, 


It has already been obſerved, that, by the a& 1681, cap. 21, no 

objections could be moved, in the caſe of a controverted election, in 
| parliament, but thoſe which had been ſtated at the meeting of the 
freeholders. From this ſtatute, and from the court of ſeſſion being 
only a court of review, and having no original juriſdiction in mat- 
ters of enrolment, it was maintained, that, in a complaint preferred 
under the authority of the act of the 16th of George II. no new 
objections could be made to a claimant's title, in order to ſupport a 
judgment of the freeholders refuſing to enrol him; but the court 
over-ruled that plea, and found it competent to the reſpondent to 
the complaint to maintain every objection that lay againſt the claim, 


8 2 whether 


1768, Fraſer, &c. contra Roſs of Prieſthill, and Gordon of Carroll. 
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mas meeting 1766, but neglected to produce a retour to ſhew the 
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whether mentioned at the meeting of the frecholders or not &. Ob- 
jections may elcape the freeholders at their meeting, and it were 


bar them from maintaining an inſuperable ohjection to a complain- 
er's title, merely becauſe. they had not thought of ſtating that par- 
ticular objection at the time when the claim was preſented. It is 
Juſt to allow them to bring in every circumſtance tending to ſhow 
that their judgment was agreeable to law; and it were, abſurd to 


added to the roll, when the freeholders, who refuſed to admn him, 
were able to ſhew that he had no manner of title to get upon it. 


It is a different queſtion whether new evidence can be received 
before the court of ſeffion, in order to ſupport a claim for enrolment 
which has been rejected by the freeholders, Thoſe who claim to 
be enrolled ought to eſtabliſh their qualification in a proper manner: 
If they neglect to do ſo, they have themſelves alone to blame; and 
the court of ſeſſion, being only a court of review, can have no right 
to order an enrolment upon titles that were not laid before thoſe 
who are, by law, intruſted with the power of judging in the firſt 
inſtance. So it has been decided. Sir John Gordon claimed to be 
enrolled as a freeholder of the county of Cromarty at the Michael- 


old extent of the lands on which he claimed. The freeholders ha- 
ving refuſed to enrol him, he complained to the court of ſeſſion, and 
produced there a retour, ſhowing that his lands were of the full ex- 
tent required by law ; but the court diſmiſſed his complaint becauſe 
the retour had not been produced to the freeholders f. 

| Another 


* July 28. 1707 „ Mr Walter Stewart, and others, contra Mr David Dalrymple, af- 
Srmed in the Houſe of Lords, April 1. 1762. 


February 17. 1767, Sir John Gordon contra Fraſer. This decree was affirmed 
| in 
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Another caſe occurred ſoon after. Captain Stewart claimed to be 
cnrolled as a freeholder of the county of Forfar, upon the lands of 
Nevay, lying within the pariſh of Nevay, and, in proof of his valua- 
tion, produced a certificate under the hands of the collector, and 
two commiſſioners of the land tax, bearing, that the lands which be- 
longed to the laird of Nevay, in the pariſh of Nevay, were ſtated in 
the valuation roll of the county at L. 800, and paid ceſs and public 
burdens accordingly, To this claim it was objected, that no ſuffi- 
cient evidence had been produced, to ſhow that the lands rated at 
L. 800 in the valuation roll, as belonging to the laird of Nevay, in 
the pariſh of Nevay, were the ſame with the lands of Nevay belong- 
ing to the claimant, The freeholders ſuſtained the objection, and 
refuſed to enrol. The claimant complained to the court of ſeſſion; 
and, although he produced a complete progreſs of his lands from 
1631, downwards, from which it clearly appeared that they were 
the very ſame with thoſe that ſtood rated in the valuation roll at 
L. 800, the court diſmiſſed the complaint“. 


A third caſe came from the county of Dumbarton a few years 


charter of certain lands in that county, he conveyed them, in Sep- 
tember 1773, to James Stewart of Fenwick in liferent, and to Archi- 
bald Edmonſton, his own ſon, in fee; and, by the conveyance, he 

aſſigned 


m the Honſe of Lords, May 4. 1767; and in the judgment it was particularly de- 
clared, © that the titles produced by the complainer to the freeholders, upon which he 
claimed to be enrolled, were effentially defective for want of ſhowing a retour, for 
* which reaſon the freeholders did right in refuſing to enrol him; and that, upon his 
* petition, complaining of ſuch refuſal, the court of ſeſſion was confined to the titles 
laid before the freeholders, having no juriſdiction, by the ſtatute in that caſe made and 
* provided, to order a claimant to be enrolled upon any title originally produced tc 
them, and not laid before the frecholders in the firſt inſtance.” 


December 19. 1767. 


ago. Sir Archibald Edmonſton of Duntreath having obtained a 
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aſſigned to them the precept of ſaſine contained in the charter, which 
{ſtill remained unexecuted. Both the fiar and the liferenter were 
accordingly infeft ; and, at Michaelmas 1774, the latter was enrolled 
a frecholder. The fiar was not then of age. He, however, claimed 


to be enrolled at Michaelmas 1779, and produced the charter in fa- 
vour of his father, Sir Archibald, together with his own inſtrument 


of ſaſine, and a regular certificate that the lands were of the valua- 
tion required by law; he neglected, however, to produce the con- 
veyance from his father to Mr Stewart in liferent, and to himſelf in 
fee. The want of this diſpoſition was accordingly made the ground 
of an objection to his being enrolled ; but the freeholders.over-ruled 
the objection. Againſt their judgment a complaint was preferred 
to the court of ſeſſion; in anſwer to which, Mr Edmonſton founded 

upon the minutes of the meeting of freeholders in 1774, from which 
it appeared, that the conveyance had then been laid before them, 
though it had afterwards been loſt or miſlaid; and, in order to ſup- 
ply the defect, he produced a new conveyance from his father; but 
the court found * that the freeholders did wrong in enrolling him, 
and therefore ordered his name to be expunged from the roll. 


A till later caſe occurred from the county of Orkney, Mr 
 Moodie of Melſetter claimed, at the Michaelmas meeting 1780, to 
be enrolled, as apparent heir to his father, in virtue of lands upon 
which both his father and grandfather had ſtood on the roll ; but 
having neglected to bring with him his father's charter, and having 
only produced the ſaſine that had followed upon that charter, the 
freeholders rejected his claim, and the court of ſeſſion approved of 
their judgment 7. 


The 


February 29. 1780. 


February 1781. 
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The deciſions of the court of ſeſſion, in the caſes of Sir John Gor- 
don, Mr Edmonſton, and Mr Moodie, appear to be exceedingly 
well founded; but the propriety of the judgment that was pronoun- 
ced in the caſe-of Captain Stewart may perhaps admit of ſome doubt. 
It accordingly ſeems now to be an eſtabliſhed point, that, although 


a claimant who. neglects to produce any part of his title to the 


meeting of the freeholders cannot be allowed to ſupply that defect 
under a complaint to the court of ſeſſion, yet it is competent to 
bring forward new collateral or explanatory evidence to ſupport a 
title, and to remove objections that have been made to it in the 
meeting of freeholders. This was firſt ſettled in the caſe of Mr 
Gordon of Whiteley. That gentleman claimed to be enrolled as a 
freeholder of the county of Banff, at Michaelmas 1772, upon certain 
lands, and, amongſt others, the lands of Inveraurie, and the lands of 
Inverhebit, formerly called Middle, or Little Inverhebit, and now 
called Bellchorach of Inverhebit. To prove the valued rent of theſe 
particular lands, he referred to a valuation roll made up in 1690, 
which contained the following article: © Inveraurie and Inverhebit 
L. 250. To this claim it was objected, that there were three dif- 
ferent farms of the name of Inverhebit, to wit, Eaſter, Weſter, and 
Middle, or Little Inverhebit, and that no evidence was produced to 
ſhew that the valuation ſtated in the roll, 1690, to Inveraurie and 
Inverhebit, applied only to Little Inverhebit. The freeholders ſu- 
{tained the objection, and refuſed to enrol, Mr Gordon complain- 
ed of this judgment, and offered to prove, that the lands of Little 
* Inverhebit, now called Bellchorach, were the lands, which, to- 
* cether with Inveraurie, had uniformly paid ceſs for the article of 
L. 250 in the valuation book.” The reſpondents to the complaint 
objected to the competency of this proof: It was, however, allowed: 
And the fact having been eſtabliſhed, the objection was repelled, and 
Mr Gordon was ordered to be added to the roll *. In this caſe, and 


others 
* July 29. 1773, General Abercrombie, and others, contra Gordon of Whiteley. 
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others of a ſimilar nature, from the counties of Elgin, Renfrew, 
and Kinroſs, the court made the following diſtinction. Every per- 
ſon muſt produce his charter and ſaſine, and likewiſe a retour, when 
he claims upon the old extent, or a certificate of his valuation; if he 
claim upon valued rent. Theſe are radical titles, without which he 
cannot be enrolled ; but, if they be produced, and appear, ex face, 
to be good, objections made to them, upon grounds not foreſeen, 
may be removed by new collateral or explanatory evidence before 
the court of ſeſſion “. | 
Two caſes muſt, however, be mentioned, the laſt of which, in 
particular, may, perhaps, be thought not altogether conſiſtent with 
the judgments pronounced in the caſes of Sir John Gordon and Mr 
Edmonſton, or with the principles upon which theſe judgments 
proceeded. [02.341 


The firſt ſtood thus: Reid of Logie claimed to be enrolled a free- 
holder of the county of Forfar at Michaelmas 1767, and produced 
as his titles, 1, charter of the lands claimed on in favour. of Alex- 
ander Stormonth ; 2do, diſpoſition from Thomas Stormonth, the 
ſon of Alexander, in favour of the claimant, containing an affign- 
ment to the unexecuted precept of the charter; and, 3t:o, his own 
inſtrument of ſaſine in virtue of that precept; but, when the claim 
was moved, the retour of Thomas Stormonth's general ſervice to 

| his 


* In the above mentioned caſe of Mr Pulteney, where he objected to the competen- 
cy of the complaint brought by Sir John Gordon, and others, on account of the free- 
holders refuſal to ſtrike him off the roll, it was likewiſe pleaded, that it was not com- 
petent to the complainers to reſort to evidence, in ſupport of their objections, which 
had not bcen laid before the frecholders when theſe objections were under their confi- 
deration; but, as the new evidence offered in that caſe by the complainers was Mr 
Pulteney's own oath, which could not be got in the meeting, as he was not preſent at 
it, the plea was over-ruled. | 


= 
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his father, which was a neceſſary link to connect Thomas with the 
precept, and to enable him to convey it, was not to be found. That 
defect was accordingly objected. The objection was, however, over- 
ruled by the freeholders; but the court of ſeſſion, adhering ſtrictly 
to the precedent in Sir John Gordon's caſe, altered the judgment cf 
the freeholders, and ordered the claimant to be ſtruck off the roll. 
Mr Reid, the claimant, appealed to the Houſe of Lords, and, upon 

the 23d of February 1768, the following zudgment was pronounced : 
It appearing to this houſe that the retour of the ſervice of Thomas 
8tormonth to his father, Alexander Stormonth, was in the cuſtody 
* of the ſheriff-clerk, and clerk to the meeting of the freeholders, in - 
the morning of the day of the meeting; that it was then caſually 
< loſt; that an extract could not be got of the retour during the ſit- 
ting of the meeting; and that an extract of the retour was produ- 
ced to the court of ſeſſion, and appeared to be truly recited in the 
© conveyance to the appellant, ordered and adjudged, that the inter- 
* locutor complained of be hereby reverſed.” | 


The particular circumſtances of his caſe were exceedingly favou- 
rable to the claimant, and muſt ſufficiently diſtinguiſh it from that 
of Sir John Gordon ; but the other caſe, now to be mentioned, was 
of a very different complexion; and, although it received a contrary 
judgment, ſeems to approach very nearly to that of Mr Edmonſton. 
It was as follows: Robert Cathcart claimed, at Michaelmas 1780, 
to be enrolled a freeholder of the county of Ayr, as apparent heir to 
John Cathcart, his father, in certain lands in that county ; and, in 
order to prove his father's right to theſe lands, he, in his claim, re- 
ferred to the following titles: Im, Charter of the lands claimed on 
in favour of Hugh Cathcart of Carleton, dated March 29. 1703. 
249, Diſpoſition by Hugh Cathcart to Robert Cathcart of Genoch, 
his heirs and aſſigns, dated Auguſt 3. 1703. 37:0, Retour of the 
general ſervice of John Cathcart, the claimant's father, as heir to 

HBADbe jegk | | Robert 
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Robert Cathcart of Genoch, dated February 21. 1738. And, 
40, Inſtrument of ſaſine in favour of his father, procceding up- 
on the above mentioned charter, diſpoſition, and retour. The 
freeholders took it for granted that all theſe different titles had ac- 
tually been produced, and, accordingly, admitted the claimant to the 
roll; but it having been afterwards diſcovered; that the diſpoſition 
from Hugh Cathcart of Carleton to Robert Cathcart» of Genoch, 
though an eſſential link in the progreſs, had not been produced, a 
complaint was preferred to the court of ſeſſion, praying them to find 
that the freeholders did wrong in enrolling Mr Cathcart, and to or- 
der his name to be expunged from the roll; but, although Mr Cath- 
cart did not venture to deny the ground upon which the complaint 
proceeded, viz. that he had not produced the diſpoſition to his 
grandfather at the meeting of the freeholders, (which was indeed 
offered to be proved by his own oath), yet, upon his producing that 
diſpoſition before the court of ſeſſion, the complaint was diſmiſſed *, 
This gentleman's vote was likewiſe ſuſtained by the committee of 
the Houſe of Commons, appointed to try the merits of the election 
of the repreſentative for the county of Ayr to the laſt parliament, 


When a complaint 1s to be preferred againſt an enrolment, or a- 
cainſt a refuſal, upon the part of the freeholders, to ſuſtain an ob- 
jection for ſtriking one off the roll, it is ſufficient to make the per- 
| fon who has been enrolled, or has been allowed to continue upon 
the roll, a party to ſuch complaint. In like manner, when one who 
has been refuſed to be admitted to the roll, or has been ſtruck off, 
intends to complain, it is ſufficient to call the perſon or perſons who 
objected to his title in the meeting of freeholders. If the minutes 
are ſilent on that head, he muſt call all thoſe who voted to ſuſtain 
the objection; if that do not appear from the minutes, he muſt call 

all 


March 6. 1781, Hamilton of Sundrum contra Cathcart. 
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all the freeholders who were preſent at the meeting, and a miſnomer 
of any one of the ry complained of will be fatal to the com- 
plaint “. r een 3 


It being ſufficient to call thoſe freeholders in whoſe names an ob- 
jection has been made, it may be thought, that, upon their with- 
drawing their oppoſition, the prayer of the complaint will be granted 
of courſe; but this were to open à door to colluſion : The court of 
{eſſion does therefore wiſely conſider the complaint as a common 
cauſe of the whole body of the freeholders, and is wont, in ſuch 
caſes, to order the withdrawing or waving of the objections to be 
notified to the other freeholders by the ſheriff of the county, at a 
meeting to be called by him for that purpoſe, in order that they 
may take them up, and bring the matter to a deciſion, if they think 


it proper to continue the ſuit, This was done 1 in the caſe of St Clair 
and Sutherland contra MKay T. 


When a complaint is moved in court, a warrant is granted for 
ſerving it upon the perſons complained of. If they are reſiding in 
Scotland at the time, the ſervice muſt be made perſonally, or at their 
dwelling places. If they are abſent, it is ſufficient that it be made at 
the market croſs of Edinburgh, and pier and ſhore of Leith, the 
uſual places at which all perſons who are abroad are ſummoned to 
appear, when called in any action before the court of ſeſſion. The 
warrant for ſervice may be extracted immediately without abiding 
the courſe of the minute-book ; but the court has found, that an 


714 2 extract 


See February 13. 17455 Dickſon contra Gibſon, and a caſe to be taken notice of 
in the ſequel, January 1766, Alexander Young contra Andrew Johnſton and others. 


January 17. 1765. 


{ The minute- bock is a record in which all the decrees and interlocutery judgments 
tf of 
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extract js not abſolutely neceſſary v. Neither is it neceſſary that the 
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ſervice be made by a meſſenger at arms ; nothing more being requi- 
ſite than that the complaint be properly notified to the perſon com- 
plained of, and that evidence of ſuch notification be moor uy to the 
court f. | 

It has been 'already mentioned, that thoſe who ſtand upon the 
roll laſt made up, are the original conſtituent members of the an- 
nual meeting of the freeholders at the Michaelmas head court; and, 
in order to prevent abuſes, the ſtatute requires, that an extract of 
the roll made up at each meeting, and of the minutes of the proceed- 
ings, ſhall forthwith be delivered by the clerk of the meeting to the 
ſheriff-clerk , gratis, to be inſerted by him in the ſheriff's books 
kept for that purpoſe, which muſt be produced at the next meet- 


ing. 


If the ſheriff-clerk neglect or refuſe to inſert the rolls, or the mi- 
nutes of proceedings, in the books to be kept for that purpoſe, or 
negled 


of the court of ſeſſion are daily entered, in a compendious way, for the information of 
the practitioners before the court. All ſuch decrees, and interlocutory judgments, mul 
be entered in that book a certain number of days before they can be extracted, in order 
to be carried into execution. 


* July 5. 1747, burgeſſes of Rutherglen contra the magiſtrates ; July 28. 1761, 
Mr Walter Stewart contre Mr David Dalrymple. It is, however, more regular to e. 
tract the warrant. F 


- 


+," This holds as to ſummary complaints in general. In the caſe of Rutherglen, tit 
court found, that the rules preſcribed by the act 1672, cap. 6. with regard to the ex 
cution of ſummonſes, did not apply to ſuch complaints. 


+ The ſtatutes relative to elections talk always of the ſheriff or ſtewart, and of the 
ſheriff or the ſtewart-clerk; but, as theſe officers differ but in name, I ſhall, for 
future, mention only the ſheriff and ſheriff-clerk. 
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neglect or refuſe to give ſigned copies, or 1 thereof, to any 
freeholder who, demands them, and is willing to pay the legal fee 


for an ordinary « extract of the ſame length, or if he omit to produce 
the books at any ſubſequent meeting, he förfeits the ſum of L. 100 
Sterling, to be recovered by any freeholder within the county who 
will ſue for it. And, in order that no prejudice may ariſe through 
the fault of the ſheriff-clerk, the ſtatute farther provides, that, in 
caſe the principal books, containing the rolls and the minutes, ſhall 
not be produced at any Michaelmas meeting, or meeting for elec- 
tion, a copy of the roll and minutes, extracted and ſighed by the 
ſheriff-clerk, ſhall be ſufficient to ſupply their place. Another penalty 
of L. 100 Sterling is likewiſe impoſed upon the ſheriff-clerk, if he 
give out falſe copies of the roll or minutes, extracted and ſigned by 


him; and by committing that offence he alſo becomes incapable for 
ever after of holding or enjoying his office, 


The principal books, or, failing them, an extract of the roll laſt 
made up, being produced, the firſt thing to be done is to chooſe a 
preſes and a clerk to the meeting ; for which purpoſe the roll is cal- 
led, and the votes aſked by the commiſſioner laſt elected, i. e. the per- 
ſon who laſt repreſented the county in parliament, or, in his abſence, 
by the ſheriff-clerk. If, in the choice of preſes or clerk, there hap- 
pen an equality of votes, the commiſſioner laſt elected, and, in his 
abſence, the freeholder preſent who laſt repreſented the ſhire in any 
former parhament, is entitled to the caſting or deciſive vote. If no 
ſuch perſon be preſent, this caſting vote is the privilege of the free- 
holder who laſt preſided at any meeting for election; and, in his 
abſence, it belongs to the freeholder who laſt preſided at a Michael- 
mas meeting; and if no perſon be preſent who has either repreſented 
the county in parliament, or formerly preſided at a Michaelmas 
meeting, or a meeting for election, i it is allowed to the freeholder who 


ſtands 
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ſtands firſt upon the roll among them that appear at the meet- 
ing “. A E ein | 1 251 | % aid 
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"The preſes and clerk being thus choſen, the minutes of their e- 
lection are ſigned by the commiſſioner laſt elected, or, in his ab- 
ſence, by the ſheriff-clerk f, and delivered to the clerk of the meet- 
ing; after which, the freeholders proceed to take and ſubſcribe the 
oaths of allegiance and abjuration, and to ſign the aſſurance . It 
is not, however, abſolutely neceſſary to take the oath of abjuration, 
unleſs it be expreſsly required to be put by one of the freeholders: 
preſent at the meeting, and thoſe who refuſe it are diſabled! from 
voting at that meeting. Quakers are not obliged to ſwear theſe 
oaths; it is ſufficient that they declare the effect of them upon their 
ſolemn affirmation ||. | 


The clerk choſen to the meeting likewiſe qualifies to government, 
by taking the oaths now mentioned, after which the freeholders 


proceed to purge, or clear, the roll, by riding out the names of 
fthoſe 


* This part of the ſtatute, if ſtrictly interpreted, applies only to meetings "08 elec⸗ 
tion; but the ſame rule is, in practice, obſerved at the Michaelmas meetings. 


+ The ſheriff-clerk may be unable to attend, or the office may be vacant, and it may be 
aſked by whom, in that event, is the roll to be called for the choice of preſes and clerk, and 
the minutes of their election to be ſigned, if the commiſhoner laſt elected be abſent? The 
ſtatute has made no proviſion for ſuch a caſe ; but, were it to happen, I ſhould think it 
proper to follow the ſame order which the act has appointed with reſpect to the caſting 
vote : For greater ſecurity, the minutes may alſo be ſigned by all the electors of the 


preles and clerk. 


Although it is cuſtomary to chooſe the preſes and clerk before taking the oaths to 
government, theſe oaths muſt be. previouſly taken, if required to be put by my free 
holder preſent at the meeting, 7mo Geo. II. cap. 16. 5 10. 


Imo Will. cap. 34. Gto Annae, cap. 24. 
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thoſe who may have died ſince the former meeting. They then 
conſider the objections made to thoſe who ſtand upon the roll, if 

any ſuch have been lodged, and next take up the claims that are 
preſented for enrolment *, and judgment being pronounced upon 
theſe claims according to the votes of the majority, a new roll is 
made up, and an extract thereof given to the ſheriff-clerk, as al- 
ready mentioned, the preſes of the meeting having the caſting vote 
in every queſtion where there is an equality. 


. 4 
F611 


This is'the rule 'of procedure at the Michaelmas meetings; and, 
ſo far as regards the reviſing of the roll, and making the neceſſary 
alterations 3 it, the ſame rules are followed at meetings for elec- 
tion. 


To prevent ſurpriſe, and to give the freeholders an opportunity 
of fully conſidering the buſineſs that is to come before them, it is, 
by the ſame ſtatute, appointed, that every perſon who has it in view 
to be enrolled at a Michaelmas meeting ſhall, at leaſt two kalendar 
months before that meeting, leave with the ſheriff-clerk a copy of 
his claim, ſetting forth the names of his lands, and the nature and 
dates f of his titles, together with the old extent or valuation on 

| | which 

* This is ſurely the moſt regular mode of procedure; but, as it is not poſitively en- 


Joined by any ſtatute, the very reverſe has, EY ſome occaſions, been adopted by free- 
holders, 


+ The ſtatute is equally explicit in reſpect to the dates of the titles as with regard to 
any other requiſite. It has not, however, in this particular, been rigidly interpreted. 
In the caſe of Ogilvy of Clova contra Coutts of Halgreen, the court of ſeſſion repelled the 
objeCtion, that the date of the claimant's retour was not mentioned in the claim ; 3 and, 
in the caſe of Skene of Skene contra Graham of Flemington, an objection, that the date 
of one charter was altogether cited: and that of another erroneoully ſtated, was like- 
wite repelled. Theſe caſes were decided in 1 768, and, in the laſt, the dates of the in- 

ſtruments 


| with the ſheriff-clerk. 
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which he deſires to be enrotikg" and, if he Hegleet to do #6, Ke can- 
not be enrolled at that PET 1n like manner, thoſe who intend 
to object to any freeholder who ſtands upon the roll, on account of 
an alteration in his circumſtances, muſt, two kalendar months be- 
fore the meeting, leave their objections in writing with the ſheriſf- 
clerk, who, by the ſtatute, is required to indorſe upon the back of 
the claims or objections ſo left with him, the day of his receiving 
them, and to give copies to any perſon who demands them, upon 
their paying the legal fee of an ordinary extract of the fame length *. 
This regulation, however, only applies to Michaelmas meetings; 
and one may be either enrolled, or ſtruck off the roll, at a meeting 
for election, without any claim or objection being previouſly lodged 


A claim bearing, by miſtake, that the claimant's ſaſine was re- 
corded in one regiſter, when, in fact, it had been recorded in ano- 
ther, an objection made on that head was ſuſtained T. This was a 
juſt decifion. Claims are ordered to be lodged with the ſheriff-clerk 
in order to prevent ſurpriſe ; but a claim that does not lead to a diſ- 
covery of the claimant's infeftment cannot anſwer that purpoſe. 

It 


ſtruments of ſafine were diſtinctly fet forth; and from them the freeholders could 
diſcover the true dates of the charters. In a ſubſequent caſe, where the claim of an 
apparent heir neither mentioned the dates of his predeceſſor's titles, nor the names of 
all the lands, the court ſuſtained the objection, although the titles themſelves were 
lodged along with the claim left with the ſheriff-clerk, and although the predeceſſor 
had been enrolled upen theſe titles ; March 3- 17735 Mr Caſmo Gordon. contra Aber- 
nethy of Mayen. 


* 'This rule holds although the alteration of circumſtances happen within two ka- 
lendar months of the Michaelmas meeting. It is a. general rule; and the perſon muſt 
continue upon the roll.for another year, unleſs he ſhall voluntarily agree to his being 
ruck off. 


+ January 5. 1762, Goldie. 
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lt was once objected to a claim lodged. in due time with the ſhe- 
riff-clerk,that'it did not mention the preciſe ſum at which the lands 

were valued; but only bore that their valuation exceeded L. 400 
W But that ee was moſt Jultly en 5. 

It was allo ee to an eee ls the aim had not been 
lodged with the ſheriff-clerk till four of the clock in the afternoon 
of the 6th of Auguſt, and that the freebolders convened at the 
Michaelmas head court upon the 6th of October before two of the 
clock; but to this it was held a ſufficient anſwer, that, in all caſes of 
legal notice, it is only required that the day on which the notice is 
given, or the day to which it is given, be free, but not both; and 
that, if either the 6th of Auguſt, or the 6th of October, were rec- 
koned, the full period of two kalendar months would be found to 
have run; a kalendar month being from any day in one month to 
the ſame nominal day in the next f. 


- It was likewiſe determined in a meeting of freeholders, that an 
objection to a perſon's continuing upon the roll, though lodged with 
the ſheriff-clerk in due time, could not be taken under conſideration, 
becauſe it neither was ſigned by any perſon, nor mentioned by 
whom, or in whoſe name it was given in: But, as none of theſe 
things are required by the ſtatute, and as it is in itſelf a matter of 
no conſequence whether an objection be ſigned or not, or by whom 
it is lodged, the court of ſeſſion had no difficulty in reverſing this 
judgment 4. The ſheriff-clerk is, however, under no obligation to 


2m e Ko noi : lay 
* January 16. 17 54, Sir Archibald Grant contra Leith of Leithall. 
+ January 15. 1761, Elliot of Arkleton contra Ferguſſon of Craigdarroch. 
| 1767, Ranken of Colden, and Irvine of Burleigh, contra Ramſay of 


Kinkell and Colvil of Ochiltree.. 
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lay the objections that are lodged with him before the freeholders, 
nor are they bound to take any notiee of them, unleſs ſome perſon 
inſiſt on their being taken under conſideration. The ſame obſerva- 
tions are equally applicable to claims for enrolment. The ſtatute 
requires only a copy to be left with the ſheriff-clerk; and it is not 
even neceſſary that the principal claim produced to the freeholders 
be ſigned. Neither is it neceſſary for claimants to attend in perſon 
at the meeting of the freeholders. They may appoint any other to 
appear for them; and the production of their titles implies a man- 
date, and a fufficient authority to the producer of them to proſecute 
their claims. It has indeed been made a queſtion, Whether a ſpe- 
cial mandate be not neceſſary from a claimant who is at the time 
abroad? In a caſe where the claimant was in America, and no man- 
date was produced from him, the freeholders rejected the claim on 
that ground; and although the court of ſeſſion; in a complaint pre- 
ferred in the name of the claimant, when ſtill abroad, and without 
any authority from him, at firſt reverſed the judgment of the free- 
holders, and ordered him to be added to the roll, they, upon a re- 
confideration of the caſe, altered that mann and approved of the 
determination of the freclicldete 25. 


It is natural when no party work is going on, to take up the con- 
ſideration of the ſeveral claims for enrolment in the order of the 
dates of their being lodged with the ſherift-clerk; but it is not ne- 
ceſſary to obſerve that order; and the freeholders have in that mat- 
ter a diſcretionary power, which is generally exerciſed in the man- 
ner beſt ſuited to the views of the majority of the meeting. 

Where two'perſons are enrolled upon the ſame lands, the one as 


har and the other as liferenter, they ought 2 to be diſtinguiſhed i in the 
roll 


* July 20. 1780, Ferguſon contra Major Dundas. 
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roll, by adding the words far and Jiferenter to their reſpective names. 
It is alſo the practice to inſert the names of the liferenter and fiar in 
the roll together, beginning with the liferenter, as having the prefe- 
rable right of voting. This is done even when the liferenter is the 
laſt claimant, which ſeems to hurt the regularity * rank in the 

wlll Þ. i IE inn pes. . 1 | x hes | 


The freeholders have no power to review or alter at one meeting 
the proceedings of a former meeting. In the roll made up for the 
county of Kinroſs in 1753, General Irvine of Burleigh was, by a 
miſtake of the clerk, put at the foot of that roll, although he had 
been enrolled before. another freeholder, Mr Ranken of Colden. 
The General made no complaint on that head; but, at a ſubſequent 
meeting, held at Michaelmas 1766, where only two freeholders 
were preſent, the preſes, who-had thereby two votes to one, ordered 
the roll to be rectified, and General Irvine's name to be inſerted be- 
fore that of Mr Ranken. But this order was reverſed by the 
court of ſeſſion, Who were of opinion, that, as no complaint had 
been brought within four kalendar months after the Michaelmas 
meeting 1753, the order of the roll made up at that time could not 
be altered T. | nb 21 A | 

* nl a cod te ants ot 1% „ Lino Bank 


* Sec January | 1772, Earl Fife contra General Grant, 


+ January 23. 1767, Ranken of Colden contra Ramſay of Kinkell. Since the ſta- 
tute of the 16th of Geo. II. place or precedency on the roll is of ſome conſequence, as, 
in certain caſes, it entitles to a caſting vote. The depriving a freeholder of his place 
in the roll is therefore a wrong, but it may juſtly be doubted if he can competently ap- 
ply for redreſs by a ſummary - complaint to the court of ſeſſion, for which, in ſuch a 
caſe, no proviſion is made by ſtatute. -A declaratory action is certainly a more proper 
mode of procedure. The incompetency of a ſummary complaint was accordingly ob- 
jected by Mr Ramſay ; and, in order to obviate that objection, Mr Ranken brought an 
tion of declarator againſt Mr Ramſay and General Irvine, in which he concluded, 

that. 
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But, although the freeholders cannot, at Their o⁴n hand, ſtrike a 
perſon off the roll without an alteration of his cireumſtances, there 
is nothing to prevent them from enrolling one upon titles which 
had been rejected at a former meeting.” At the election for the 
county of Ayr upon the 13th of October 1774, ſeveral perſons were 
enrolled whoſe claims had been rejected at the Michaelmas meeting 
held upon the 4th of the ſame month; and, at the election in 
the ſame county, anno 1780, many claims were brought forward 
which had been rejected only ten or twelve __ before at the Mi- 
chaelmas head court. 4 1 


The law does not require any definite number of freeholders to 
make a quorum. Even one freeholder may conſtitute a meet- 
ing, and go through the buſineſs either at Michaelmas or at an elec- 
tion *; * if he admit any perſon wrongfully to the roll, any of 

thoſe 


that it ſhould be found and declared that he was entitled to hold his former place in 
the roll. This action was accordingly taken up along with the complaint; and, al- 
though the court ordered Mr Ranken to be reſtored to his former place, they gave no 
order to the ſheriff-clerk to carry their decree into execution. It was left to the free- 
holders themſelves to give obedience to the decree; and, indeed, the ſheriff-clerk is 
only bound to act in thoſe caſes where he is particularly required to do fo by ſtatute. 


An inſtance of this happened in Orkney ſome time ago. At the Michaelmas head 
court of that county for the year 1760, only one freeholder attended. Five claims for 
enrolment having been previouſly lodged with the ſheriff-clerk, the ſeveral claimants 
produced their titles, and were admitted to the roll. Some weeks after, complaints 
were preferred againſt theſe enrolments, in the name of another freeholder, who ob- 
jectęd to the legality of the meeting, in reſpect that it was held only by one freeholder. 
Before an anſwer could be put in to theſe complaints, an election of a commiſſioner 
took place; and, as the names of the five gentlemen who had been admitted at the 
Michaelmas preceding ſtood upon the roll which had then been made up, the ſheriff- 
clerk, whoſe province it was, in the abſence of the commiſſioner laſt elected, to call the 
roll for the choice of preſes and clerk, refuſed to call that roll, and called another that 
had been made up in 1754. This produced new complaints, at their inſtance, for re- 

covery 
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thoſe who were abſent may prefer their complaint to the court of 
ſeſſion, | | 


The freeholders ought to meet regularly every year at the Mi- 
chaelmas head court, There is, however, no method of compelling 
their attendance. What then is to be done, if, with a view to diſap- 
point one or more perſons who have lodged claims for enrolmear, 
they all forbear to attend? I know of no remedy. The caſe hap- 
pened in 1753, in the county of Cromarty; but, although a com- 
plaint was preferred by a gentleman who had lodged a claim with 
the ſheriff-clerk two months before the day upon which the meeting 
ſhould have been held, and although it was ſtrongly argued that there 
could be no wrong without a remedy, the court of ſeſſion refuſed to 
interpoſe in his behalf, and diſmiſſed the complaint as incompetent “. 
They, indeed, had no power to judge of the claim in the firſt in- 
ſtance, having no original juriſdiction in matters of enrolment, and 
they had as little authority to order the freeholders to aſſemble for 
the purpoſe of taking the claim under their conſideration. 


CHAPTER 


covery of the ſtatutory penalties to be hereafter taken notice of; and the court, upon 
adviſing theſe complaints, gave judgment in favour of the complainers, and alſo dif- 
miſſed the complaints which had been previouſly brought againſt their enrolment. 

1762, Mackay of Strathy and others, contra John Riddoch and others. 


This, however, was not the caſe in former times; for, as the ſtatnte 1587 required 
the commiſſions to the repreſentatives of counties to be ſealed and ſubſcribed by at leaſt 
ix of the freeholders, we may conclude, that no ſmaller number could conſtitute a 


quorum, at leaſt at a meeting for election. See Sir George M*«Kenzie's Obſervations, pag? 
258. | | 


December 20. 1753, Mackenzie of Highfield contra freeholders of Cromarty. 
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to be regulated by the valued rent; for it was then enaQted, that 
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AvING Cofillered the manner i in which the freeholders pro- 

ceed in making up the roll of their number, the next point 
in order is, to ſhow what qualifications t the law requires to > entitle 
one to be admitted upon chat roll. 18 geh 


1 


11 


When James J. of Scotland diſpenſed with the attebdancs of the 
ſmall barons, and allowed them to ſend commiſſioners to parliament, | 
no reſtraint was impoſed ; every perſon who held of the King being 


ſoever his eftate or freehold might be. But, by the ſtatute of 
James VI. which firſt brought this reprefentation of the ſmall ba- 
rons to a regular bearing, none were admitted to vote but thoſe who 
had a forty ſhilling land in free tenandry, and had their actual re- 
ſidence or dwelling within the ſhire, By the act 1661, this privi- 
lege was extended * to all thoſe who were poſſeſſed of lands hold- 
ing of the King of ten chalders of victual, or L. 1000 of real rent. 
This, however, was altered by the act 1681; and, in the place of 
the real rent, a new kind of qualification was introduced, which was 


none 


The word extended may ſeem. to be improperly uſed here; but it is not; ; for many 
might be poſſeſſed of a rent of ten chalders of victual, or L. 1000, who could not ſhow 
that their nd was a forty ſhilling land of ald extent. 
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none ſhould be allowed to vote but-thoſe * who ſtood: publicly infeft | 
© and poſſeſſed of a forty: ſhilling land of old extent, holden of the 
« King or Prince, diſtin from the feu-duties in feu-lands, or, where 
the extent did not appear, ſtood infeft ia lands liable in public 
© burdens for his Majeſty's / ſupplies for L. 400 of valued rent, 
© whether kirk-lands now holden of the King, or other lands hold- 
© ing few, ward, or bleach, of his Majeſty, as Bang or Prince of 
© Scotland.” 


This at, which alſo repealed the ſtatute of James VI. in fo 
far as it required actual reſidence within the county, was the ſtand- 
ing rule at the time of the union, and | is, in a great meaſure, ſo at 
this day. The few alterations that have been made upon it will be 
fully taken notice of in the ſequel. - | 


i 


The qualifications of. a freebolder, in ſo fat as they relate to Ts 
title, may therefore be reduced to the following : 1/, That the land 
upon which the right to vote is claimed, be either a forty ſhilling 
land of old extent, or amount to L. 400 Scots of valued rent. 2dly, 
That ſuch land be held by the claimant immediately of the King or 
of the Prince, 3dly, That the claimant be infeft. And, 4thly, 
That he be in Poſen, : 


Each of theſe ſhall be chain in its wk. 


The firſt e 8 8 the forty ſhilling land of 
old extent, and the land of L. 400 of valued rent. 


In order to explain what is meant by a forty, ſhilling land of, old 
extent, it will be neceſſary to enter a little into the antiquities of the 
law of Scotland. 


Land 
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Land is the firſt object that preſents itſelf for taxation. A ſtate 
is well advanced before cuſtoms or an exciſe are thought of. 


a g 


©. of 
#& * 


To render a tax upon land equal, a'general valuation becomes 
requiſite, Such a valuation was hkewiſe neceſſary in Scotland on an- 
other account, namely, for the purpoſe of aſcertaining the non-en- 


try and relief duties payable to over-Lords, or e by their 
vaſſals. 


At what time a general valuation firſt took place in Scotland can- 
not with certainty be diſcovered ; but that one had been made be- 


fore the reign of Alexander 111. appears from a record intituled, 
* Rentale Regis Alexandri tertii vicecomitat. de Aberdene et de Banff,” 


which contains this article, * De thanagio de Nathdole ſecundum 
* antiquam extentam 49 lib. et 16 denar, ;' for a valuation made du- 


ring that Prince 8 reign could not then have been termed old or an- 
„ 


But, even a ſuppoſi ing a new valuation to have been made in the 
reign of Alexander III. who had occaſion for an extraordinary ſub- 
ſidy to enable him to pay his daughter's portion, upon her marriage 
with the King of Norway, and alſo, fuppoſing that valuation to have 
exhibited a real ſtate of the rents of the ſeveral lands of the king- 
dom at that time, yet, as great part of the country was laid waſte, 
during the wars with England after the death of that Prince, ſo theſe 
waſted lands muſt neceſſarily have ſunk in their value, and could 
not be expected to yield, at leaſt for fome time; their former rent. 
Hence, when a grant of a tenth of the rents of the laity was im- 
poſed in 1326, to continue during the life of King Robert Bruce, it 
was thought reaſonable that the owners of ſuch lands ſhould: not be 

rated 


* Annals of Scotland, vol. 1. page 184. 
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' 


rated at the old valuation, but ſhould be allowed an abatement, 
which was to be ſettled by a jury *. This brought on a revaluation 
of theſe particular lands, and made a diſtinction, even in thoſe days, 
between old and new extent. 


It ſoon became cuſtomary to require the inqueſt or jury called in 
the ſervices of heirs by brieves of mortanceſtry, to ingroſs in their 
verdict, or retour, as it is called in the language of the law of Scot- 
land, the valuation of the lands in which the heir's predeceſſor died 
infeft, The retours of lands which had not been revalued, could 
bear no other valuation but that which ſubſiſted in the reign of 
Alexander III.; but, where the lands had been revalued in the time 
of Robert Bruce, after 1326, the retours mentioned both valuations, 
and ſet forth the old extent, or quantum valuerunt tempore pacis, and 
the new extent, or quantum nunc valent, 


It is plain, that, at this period, the new extent mult have been 
lower than the old; but, as the particular lands which had been laid 
waſte would, in proceſs of time, recover, and as the lands through- 
out the kingdom, in general, came to be improved in their value, 


the reverſe muſt have taken place after a new general valuation was 
made up. 


' : At 


* This we learn from the indenture formerly mentioned between Robert Bruce and 
the Earls, barons, freeholders, and burgeſſes, in which the tenth given to that Prince 
was ordered to be levied, *< juxta antiquam extentam terrarum et redituum tempore 
* memoriae Domini Alexandri, Dei gratia, Regis Scotorum illuſtris ultimo defuncti, ex- 
* cepta tantummodo deſtructione guerrae, in quo caſu fiet decidentia de decimo denario 
* pracconceflo, ſecundum quantitatem firmae, quae occaſione praedicta, de terris et redi- 


* tibus praedictis levari non poterit, prout per inquiſitionem per vicecomitem loci fideli- 
ter faciendam poterit reperiri.' 
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At what time a general revaluation was made, i is not agreed upon. 
The author of the Hiſtorical Law Tracts conjectures „ that matters 
continued upon the old footing till 1424, when a ſubſidy became 
neceflary for paying what was due to England for the ſubſiſtence 
and education of James I. f. But, from retours prior to that period, 
and mentioned in Mr Erſkine's Inſtitute of the Laws of Scotland |, 
we learn, that a revaluation muſt have been made before that time, 
as, in theſe retours, the new extent is higher than the old ; and that 


author obſerves, that no period appears more likely for this than the 


year 1365, or 1366, when a tax was to be impoſed for the ranſom 
of David II. 


It is, however, certain, that a revaluation took place in 1424; 
but, although the extent or value thereby aſcertained came to be 
conſiderably higher than the old extent in the time of Alexander III. 
yet the gradual improvement of land, and the riſe in the nominal 
value of money, ſoon rendered even it too low a ſtandard for fixing 
the caſualties of ſuperiority. It was therefore ordered by an act of 
James III. 1457, cap. 56. that all retours ſhould ſpecify both the 
old extent and the preciſe avail (value) the lands were worth at the 


time of the inqueſt's ſerving the heir to his predeceſſor; and this laſt 
has ever ſince been called the new extent. 


According to this ſtatute, a proof of the real worth of the lands 
ought to be taken at the ſervice of every heir ; and this praQtice 
was no doubt followed for fome time; but it was too troubleſome, 
and came to be looked upon as too unfavourable to vaſſals to be long 


— 


continued. 


- Vol. 2. page 204. 

+ Black Acts, fol. 3. parl. 1424, cap. 10. 11. 
t Page” 225. 

{ Black Acts, fol. 3. parl. 1424, cap. 11. 
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continued. After lands had once been valued according to the direc- 
tions of the ſtatute, it was cuſtomary for the inqueſt, in ſubſequent 
ſervices, to return the ſum at which the new extent had been fixed 
in ſuch firſt retour, as the nunc valent of the lands; and we are in- 
formed by Skene *, that, where the new extent had not formerly 
been retoured, it was generally fixed at the quadruple of the old 
extent T. He, however, adds, that this rule was not perpetually 
obſerved. It is probable that different proportions were adopted in 
different counties. Balfour ſays upon this ſubje& T, And it is to 
* wit, concerning the difference betwixt the auld extent and the new 
© extent, that generallie ane merk of auld extent ſould be eſtemit to 
ane pound of new extent.” | 


Such being the diſtinction between the old and new extent, it 
necd only be farther remarked, that none of the valuations above 
mentioned extended over church-lands. The proportion of ſubſidies 


_ payable by the clergy was fixed by different rules. Their revenues 
were ſubjected to an equal moiety of all taxations upon land ||, the 


R 2 burden 


De verborum ſigniſicatione, voce Extent. 


The juſtneſs of this proportion is, in ſome degree, confirmed by a warrant from 
Queen Mary, directed to the ſheriff of Aberdeen in 1548, for ſummoning an inqueſt 
to retour all the lands in that county, as well church-lands as temporal lands, and the 
patrimony of the crown; for it directs that the lands which then gave of yearly mail 
and duty (i. e. rent) four pounds, ſhould be returned to twenty ſhillings of old extent, 
without any exception or regard to any former retour. A copy of this warrant is to 
be found in the Appendix, No. 30. 


| PraCticks, page 430. 


Several inſtances do however occur, in tlie ſtatute book, of a different proportion 
being obſerved in laying on taxes impoſed for particular purpoſes, where the clergy 
were only burdened with two- fifths, the barons with other two-fifths, and the boroughs 
with one-fifth. See Black Act, fol. 67. 71. 96. 
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burden whereof was divided amongſt them in proportion to the 
value of the ſeveral benefices, as they ſtood upon a' roll called 
Bagimont”s roll *; and, as the church never died to mare place for 
the caſualties of non- entry or relief, or to give occaſion to retours, 

there was no room for aſcertaining either the old or new extent of 
church- lands. The firſt inſtance I have found of a watrant for 
retouring, or, to ſpeak more properly, extending or valuing” church- 
lands, is that mentioned in the preceding note by Queen Mary | in 
1548; and, although this order ſeems to have been made with a 
view that the extent of all the lands 1 in the county might be known, 


little regard was paid to it by the churchmen, or their l 
who, as is ſaid in the retour, compeared not, albeit they were 
N N Ory required and warned thereto by my Lord ſheriff's pre- 
* cept.” It appears, however, to have been the intention of the le- 
giſlature, after the act of annexation in 1587, that the church- lands 
ſhould pay the land-tax in the ſame manner with the temporal 
lands; for, by the act 1594, cap. 233. it was expreſsly ordered, 
© That all few-lands annexed to his Majeſties crown be the act of 
© annexation remain with his Majeſty. and crown in all time here- 
* after; and that all few-lands annexed, or other few-lands quhat- 
* ſumever, within this realme be retoured and availed to marke or 
penny lands, that his Majeſty may knaw the awner thereof; and 
being retoured that quhen it (all happen ony impoſt or taxation to 

* be 


This roll contained a full rental of all the benefices in Scotland, as well tempora- 
lity as ſpirituality. It is referred to in ſome acts of the parliament of Scotland, parti- 
cularly 1471, cap. 43. and 1494, cap. 39. as a ſtandard not to be altered; and ſevere 
penalties were, by theſe acts, impoſed upon thoſe who ſhould give information, at the 
court of Rome, of any higher value of benefices than what was there ſet down. Biſhop 
Lefley, through a ſtrange miſtake, mentions Bagimont as preſent in a provincial coun- 
eil held at Edinburgh in 1512, at which he ſays this roll was made-up; whereas, in the 
firſt of the two acts above quoted, it is termed the auld roll of Bagimont. He, in fact, 
ame to Scotland in the year 1276. Annals of Scotland, vol. 1. page 180. 
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© he raiſed; that the ſaidis fewares ſall be charged according to their 
© retours.? In conſequence of this act, ſome church-lands were re- 
toured, and particularly the Lordſhip of Culroſs, as early as the year 
1598, in virtue of a ſpecial commiſſion under the great ſeal “; but 
this notwithſtanding, we find; that, upon the firſt taxation impoſed. 
after 1594, it was expreſsly ordered , that all erections of pre- 
lacies into temporal lordſhips, and all diſſolved benefices, ſhould 
be ſubject to payment of ſo much of that taxation as they would 
have been ſubjected to, if no ſuch erection or diſſolution had taken 
place I. We likewiſe learn from an unprinted act of the year 1612, 
that the fame rule was obſerved in the taxation then impoſed for 
the payment of the Princeſs Elizabeth's portion; and, in fact, it 
continued to be obſerved down to the time of the troubles in the 
reign of Charles I. When a new mode was introduced of levying 
the land-tax, by monthly aſſeſſments, according to valuations which 
were then made, and will be more particularly taken notice of in 
the ſequel. 


Having thus endeavoured to explain what is meant by the old 
extent mentioned in the act 1681, 1 ſhall now proceed to conſider 


what 


In a liſt of all the lands of Scotland which paid taxations according to the old ex- 


tent, made up in 1612 by commiſſioners appointed for that purpoſe, and ſtill preſerved 
in the records, only two inſtances are to be diſcovered of church- lands being extended, 
and of theſe the Lordſhip of Culroſs is one. 


T 1597, cap. 281. 
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We cannot well ſappoſe that this was done by way of favour to the Lords of 
Erection, or thoſe who had obtained grants of church-lands, and may therefore con- 
clude, that the clergy were underftood to pay their full proportion of the land-tax, 
when one moiety was impoſed upon them; and this would hold more eſpecially after 


the reformation, when, out of their revenues, proper ſtipends were allotted to the mini- 
ſters ſerving the cure. | 
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what evidence a perſon who claims to be enrolled upon a qualifica- 
tion of that ſort muſt bring, i in 991 to ſhow that his lands are truly 
a forty * land of old extent. | 


The act 1681 is filent upon this head; and, prior to the act of 
the 16th of George II. cap. 11. any ſatisfactory evidence of the fad 
might be reſorted to; but by that ſtatute it was expreſsly declared *, 
that no perſon ſhould be entitled to vote for a commiſſioner to "IS 
in any parliament for any ſhire in Scotland, or to be enrolled in the 
roll of electors, in reſpect of the old extent of his lands, unleſs ſuch 


extent were proved by a retour prior to the 16th of September 1681; 
and that no diviſion of the old extent made ſince that day by retour, 
or any other way, ſhould be ſuſtained as ſufficient evidence of ſuch 


extent . No ſeries of charters, however long and uninterrupted, 
can 


* Sect. 8. 


+ Whatever may have been the real object which the framers of the ſtatute had 
in contemplation by this clauſe, the reaſon given in the act itſelf for impoſing 
theſe reſtraints, viz. That great difficulties had occurred in making up the 
© rolls of eleftors of commiſſioners for ſhires by -perſons claiming to be enrol- 
© led in reſpect to the old extent of their lands, when the old extent did not ap- 
« pear from proper evidence, and votes had been unduly multiplied by ſplitting and 
« dividing the old extent of lands fince the 16th of September 1681,” does not appear 
to be altogether ſatisfactory. If a claimant was not able to bring proper evidence of 
his old extent, the freeholders were under no obligation to admit him to the roll, and, 
if they did admit him, the court of ſeſſion, upon a complaint, could order him to be 
{truck off. Why then exclude every other evidence but that of a retour prior to the 
16th of September 1681 ? Had all the old retours of ſervices been preſerved, or had a 
regular record of them been extant, there might have been leſs ground of complaint: 
But that was by no means the caſe. There never was a record of retours eſtabliſhed by 
public authority; and I have been informed, that no regular record of that fort took 
place till the year 1633, when Sir John Scot of Scotſtarvet, who was then director of 
the chancery, inſtituted one for recording not only the retours in time to come, but 
even 
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can therefore now be admitted to ſhow the old extent, or fupply 
the want of a retour “; nay, even a retour itſelf, although in the 

ö deſcription 
even thoſe in time paſt, for which purpoſe he was at great pains to collect from private 
hands the original ſervices, which were formerly delivered back to the parties when 
they obtained their precepts for infeftment, nothing being kept in chancery but the 
brieve and the executions. In this ſearch Sir John was pretty ſucceſsful, and got a 
great many old ſervices, but none prior to the year 1546, although there are ſome {till 
extant older than the year 1400. Theſe he recorded as they came to hand; and hence 
we find in the books for the years 1633, and 1634, ſome as old as 1546. We may, 
however, well ſuppoſe, that the greateſt number of the old retours muſt have been loſt 
before this record was begun; and it is a certain fact, that many perſons are able to 
ſhow a progreſs of titles to their lands for 100 or 200 years prior to the beginning of the 
laſt century, without having among them a ſingle retour, although they are poſſeſſed of 
many ſaſines proceeding upon retours. This ſtatute of the 15th of George II. by cut- 
ting off every kind of evidence of the old extent but retours prior to 1681, did there- 
fore deprive many who were truly poſſeſſed of a forty ſhilling land of the right of be- 
ing admitted to the roll, notwithſtanding their having a title equally good with thoſe 
who could prove their extent by ſuch retours, and notwithſtanding that the evidence 


ariſing from their charters was equally ſatisfactory, the extent being therein mentioned, 
and no perſon being under any temptation (eſpecially in more ancient times, when the 
ſervice of parliament was conſidered as a burden rather than a privilege) to aſk a higher 
extent to be inſerted in. his charter than the juſt one, according to which he was to be: 


liable in payment of the land-tax. This ſeems to be ſomewhat unreaſonable, becauſe 
unequal; and the preventing a freeholder from dividing his old. extent, the conſequence 
whereof is, that, although he be poſſeſſed even of a. L. 20 land, yet, if he ſell but. a 
tenth part of it, neither he, nor the purchaſer from him, can be admitted to a vote, 
appears to. be equally unjuſt. It is highly proper to guard againſt the rearing up of 


nominal and fictitious, or occaſional votes; but the political-conſtitution of Scotland, 
even before the date of this ſtatute, was ſuch as to remove any apprehenſion of evil from. 


an increaſe of real and fair freehold qualifications. I have indeed been told, that this 
clauſe of the ſtatute was calculated to prevent much jobbing, then ſaid io have been car- 
ried on, by taking out brieves for dividing extent from the chancery, and by making 
theſe diviſions according to certain rules framed by the exchequer, which it was thought. 


put too much power in the hands of certain officers, and of other perſons who weren 
inppoſed to have an influence over them, 


February 22. 1745, Sir Michael Stewart cantra Hugh. Crawford. 
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deſcription of the lands, it mention them to be a four or five pound 
land, will not be ſufficient, unleſs the extent be particularly ſet forth 
in the valent clauſe *: But a retour of ſeveral lands valued together, 
which mentions their reſpective values in the deſcriptive clauſe, 
and gives the ſum total in the valent clauſe, is held to afford ſuff- 
cient evidence of the extent of each particular land, if the ſum total 
ſo mentioned in the valent clauſe agree with the ſeveral values in 
the deſcriptive clauſe when added together T. This i is moſt Juſt; 
for, when the two clauſes thus tally, there is every reaſon to pre- 
ſume that each ſeparate parcel has been properly Meme ie in the 
former clauſe, according to its true extent 7. 


Even although there be a ſmall diſcrepancy, the deſcriptive clauſe 
is received as a proof of the old extent. In an ancient retour of 
the Dukedom of Lennox, the values of the ſeveral lands, as ſtated in 
the deſcriptive clauſe, when added together, amounted only to 
L. 515: 16:8, whereas the total, or, as it is called, cumulo extent 
of the whole, was mentioned in the valent clauſe to be L. 517: 3:4 

But 


* February 22. 1745, Sir Michael Stewart contra Campbell of Ellerſly. 


+ By a retour, in the language of the election law of Scotland, is generally meant 
the verdict, or return of a jury to a brieve of mortanceſtry : I ſay generally, becauſe the 
returns of juries declaring the extent of a whole county are alſo termed retours, and are 
equally probative of the old extent of the ſeveral lands lying within ſuch county; but, 
when we talk of a deſcriptive and of a valent clauſe, we have only in view the firſt ſpe- 
cies of retours. The deſcriptive clauſe is that which, in the firſt part of the retour, ſets 
forth the ſeveral lands in which the predeceſſor died veſt and ſeiſed; and the vale! 
clauſe is that in which the jury particularly return the worth or extent of the lands. 
It is commonly done in theſe terms: © Et quod praedict. terrace valent nunc per annum 

ct valuerunt tempore pacis monetae praedict. 


+ January 18. 1745, Campbell of Succoth contra freeholders of Renfrew. 1775 
Lieutenant Goldie. 
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But an objection founded upon this diſcrepancy was over-ruled by 
the court of ſeſſion &. Similar judgments were pronounced in the 
caſes of Edward Maxwell from the ſtewartry of Kirkcudbright f, 
and of John Barns from the county of Ayr Þ, in both of which the 
valent clauſe exceeded, by a trifle, the ſum total of the joint values 
put upon the ſeveral lands in the deſcriptive clauſe, which, in all of 
theſe caſes, alſo mentioned each different parcel only as a twenty ſhil- 
ling or a-merk land, and fo furth, without the addition of the words 


antiqui extentus. 


It may, however, be aſked, What judgment ought to be pronoun- 
ced when the yalent clauſe, inſtead of exceeding, falls ſhort of the 
joint values affixed to the ſeveral lands in the ' deſcriptive clauſe ? 


When ſuch is the caſe, there is ſome ground for maintaining that 


the deſcriptive clauſe muſt be erroneous as to one or other of the 
different parcels of land, and that it being impoſſible ro diſcover 
waere the error lies, none of them ought to be held of the extent 
or value put upon them in that clauſe : Much nicety is therefore 
requiſite. If there appear reaſon to believe that the diſcrepancy 
ariſes from an error in ſummation, it is not regarded, eſpecially if it 
be ſo ſmall, that, after deducting it from the value allatted to the 
parcel of land upon which the vote 1s claimed, there will ſtill re- 
main forty ſhillings of old extent. The court of ſeſſion accordingly 
{uſtained two qualifications in the county of Ayr, although the va- 
ent clauſe of the retour produced in proof of the old extent made 

Y | the 


February 5. 1745, Colquhoun of Luſs contra freeholders of Dumbartonſhire. A 
moſt formidable attack upon the evidence of this retour of the Dukedom of Lennox 
was renewed on occaſion of the general election in 1780; but it was again ſuſtained. 
January 23. 1781, General Fletcher contra James Ferrier. | 


4. 1775, Maxwell. 


December 5. 1780, Barns contra Hamilton of Sundrum. 
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the whole land therein contained amount only to L. 11: 2: 0; 
whereas the values affixed to the ſeveral parcels in the deſcriptive 
clanſe, when added together, extended to L. 11:8 : 8, ſhewing an 
exceſs of 6 ſh. 8 d. That exceſs, however, either of the parcels 
claimed upon might ſpare, the one being called a L. 3, and the other 
a L. 2: 13: 4 land of old extent *. But, if the ſhorteoming of the 
valent clauſe be ſo conſiderable as that it may reduce the particular 
lands upon which the vote is claimed under forty- ſhillings, if ap- 
plied to them, the objection ſhould ſeem to be good. my 


It may perhaps be thought that ſome of the judgments above ta- 
ken notice of are inconſiſtent with a deciſion pronounced by the 
court of ſeſſion in the year 1774, in the caſe of Murray of Brough- 
ton contra Clerk. In fact, however, there is no inconſiſtency, nor 
did the court, in that caſe, depart from the principles which it aſ- 
fumed in determining the caſe of Mr Campbell of Succoth, and: 
others of a ſimilar nature, 1615 


In the caſe here referred to, the deſcriptive clauſe of the retour 
bore, that Robert Earl of Nithſdale died laſt veſt and ſeiſed * in toto 


* et integro officio balivatus omnium et ſingularum terrarum et poſ- 


ſeſſionum ad monaſterium de Sweatheart pertinen. jacen. infra vi- 
* cecomitatum de Dumfries predict. ac quarumcunque aliarum ter- 
* rarum ubicunque infra hoc regnum Scotiae ad dict. monaſterium 
* pertinen, exiſten. una cum quinque mercatis terrarum de Loch- 
arthur, et pertinen. earundem, jacen. infra baroniam de Lockkin- 
* dilloch et ſeneſcallatum de Kirkudbright pro dicti comitis feodo in 
* uſu et ſervitio dicti officii balivatus. The valent clauſe bore, * Et 
* quod dict. officium balivatus monaſterii de Sweatheart, cum dictis 

© terris 


* March 7. 1782, Lieutenant Colonel Ferrier contra Graham. Badem die, James 
Ferrier contra Eundem. | 
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© terris' de Locharthur pro feodo et ſalario in uſa dict. officii nunc 
valent per annum ſummam undecim mercarum monetae predict. 
et tantum valuerunt tempore pacis? And the queſtion was, 
Whether this retour afforded ſufficient evidence of the ſeparate old 
extent of the lands of Locharthur, excluſively of the office of bailie? 
In order to ſhow that it did not, it was maintained, that there was 
no correſpondence betwixt the deſcriptive and the valent clauſe, 
without taking it för granted that the office had been extended to 
{x merks, but that of this there was no evidence from any part of 
the retour, and therefore the deſcription of the lands, as a five merk 
land, might have been erroneous. The court accordingly ſuſtained 
the objection. 


It is not neceſſary that the principal retour itſelf be extant, Ex- 
tracts from the record in chancery, which, although not originally 
inſtituted by public authority, has obtained full credit in the courts 
of law, are ſuſtained as ſufficient evidence of the old extent . But 
a certificate under the hand of one of the keepers of the public re- 
cords, bearing, that, upon ſearching a record of old extent, made 
up in 1613, he found the lands upon which a claim had been en- 
tered for enrolment extended in that record to L. 8: 8: 2, was not 


held to be a proper proof of the old extent in terms of the ſtatute f. 
- 4 The 


February 5. 4745, Colquhoun of Luſs contra frecholders of Dumbartonſhire. 
July 28. 1761, Stewart contra Dalrymple. July 29. 1761, Mackie of Barmore contra 
vir William Maxwell and others. In the cafe of Tytler of Woodhouſlee, who, for proof 
of his old extent, referred to an extract, from the record in chancery, of a retour made 
up before the ſheriff of Edinburgh in 1554, of all the lands within the county, it was 


objected, that this record concluded with the words in cujus rei teftimonium, without 


bearing that the ſeals of the jurors were appended, or mentioning the name of the 


clerk, or his ſubſcription. But this objection was repelled, November 19. 1755, 
Chalmer contra Tytler. 6 


February 19. 1767, Sir John Gordon contra This judgment was 
2thrmed in the Houſe of Lords, May 4. 1767. ä 714 45 f 0 
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The ſtatutes require a forty thilling land of 6id extent, In 1766, 
a freeholder claimed to be enrolled upon two ſeparate Parcels of 
land, the extent of each of which was proved, by a retour prior to 
the year 1681, to be twenty ſhillings. The freeholders refuſed to ad- 
mit him to the roll; but the court of ſeſſion reverſed their judgment !. * 


Lands on 2 12 perſon Aakeh to be enrolled; being proved by 
a retour prior to 1681, to have been extended al6ng with an annual- 
rent of one merk out of certain other lands, to ten merks, the retour 
was held to be ſufficient evidence that the lands were of the extent 
required by law to the conſtitution of a freehold qualification ; ; for, 
as annualrents are always retoured wvalere /e ipfos, there was a clear 
proof from the retour that the lands, without the m were 
nine merks of old extent f. 


It has been generally believed that mills were not extended, or, 
in other words, that no value was put upon them at the time of 
making any of the general valuations of Scotland, which are nor 
called the old extent; and the court of ſeſſion has accordingly, upon 
different occaſions, repelled objections to the evidence of retours 
founded upon the idea, that a part of the cumulo extent mentioned 
in the valent clauſe muſt have been applicable to a mill. It is, 
however, a certain fact that ſome mills were extended. One in- 
ſtance is to be found in Rymer's Foedera, vol. 4. page 670. ; and the 
preſent Earl of Dalhouſie has in his poſſeſſion a retour as old as the 
5th of November 1547, in which the mill of Carridden, together 

with 


— 


* January 23. 1767, Sir Michael Macolm contra Ramſay of Kinkell. A ſimilar 


judgment had been pronounced about ten years before in the caſe of Hamilton Blair 
contra freeholders of Renfrew. 


+ November 20. 1757, Fordyce contra Urquhart. An annualrent is a technical ex- 
preſſion in the law of Scotland to denote a real ſecurity given upon land for payment 


of a certain ſum annually. It is alſo often made uſe of inſtead of the word intereft. 
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with the mill-hill, the aqueduct, and its other pertinents, are ex- 
tended to forty ſhillings *. The author of the Hiſtorical Law TraQs 
likewiſe takes notice of a retour, or valuation of the lands of Kilra- 
vock and Eaſter Geddes, anno 1295, in which the valent clauſe runs 
thus : © Quod terra de Kilravock cum omnibus pertinentiis ſuis, ſci- 
© licet, cum molend. bracinis quarrellis et boſco valet per annum 
24 lib. ; item dixerunt quod terra de Eſtir Geddes cum molend. et. 
© hracinis valet per annum 12 lib.” 


It is not a good objection to a retour that there were not fifteen 
jurymen upon the inqueſt, Although that 1s the ordinary number, 
it is not neceſſary that there ſhould be ſo many : And, in the records: 
of chancery, we find, in the ſhort period of ten or eleven years, from 
1619 to 1630, no fewer than twelve different retours having twelve 
perſons on the jury, four having only eleven, and one having only 
ten upon it f. The greateſt number found in any retour yet ſeen. 
is nineteen, 


In conſequence of the enactment of the ſtatute of the 16th of 
George II. that no diviſion made fince the 16th of September 1681, 
either by a retour, or in any other way, ſhould be received as evi- 
dence of the old extent, the court of ſeſſion found, that a twenty 
merk land being divided into two moieties, and veſted in two diffe- 
rent proprietors, neither of them had a title to be enrolled, although 
the diviſion had taken place by a voluntary contract as old as 1671, 
which mentioned the particular extent of the ſeveral farms, making 
up ten mer ks to each moiety 4. 

It 


* A copy of this retour is inſerted in the Appendix, No. 31. 


+ See July 28. 1761, Stewart contra Dalrymple ; and January 15. 1762, Stewart . 
contra Sir William Maxwell. 


February 6. 1745, freeholders of Lanarkſhire contra Hamilton of Weſtburn. 
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It was objected to a retour, chat it could not be received as evi- 


dence of the old extent, becauſe, at the time of its date, the lands 


were held of a ſubject ſuperior. In ſupport of this objection, it was 
pleaded, that, although from thè circumſtance of the taxations Im- 
poſed upon landed property being apportioned amongſt the crown's 
vaſſals according to the old extent of their reſpeQive lands, it be- 
came · eeſſary that their retours ſhould ſet forth with preciſion the 
amount of that extent; yet this was not neceſſary in the retours re- 
lating to lands held of a ſubject, the vaſſals in theſe lands not being 
directly ſubjected in payment of any part of ſuch taxations, but on- 


ly liable to their own ſuperiors in relief, and that too not in pro- 


portion to the true old extent, but according to the benefit they 
reaped from their feus, or to the agreement they had made with 
their ſuperiors at receiving them: That, on this account, juries were 
under no neceſſity of inquiring minutely into the real old extent, 
except when the lands held of the King, or of the Prince; and that 
it accordingly appeared, that, in many charters granted by ſubject- 
ſuperiors, the old extent had been ſcrewed up as high as the feu- 
duty, and the ſubſequent retours made to correſpond with theſe 
charters, But to this it was held a ſufficient anſwer, that the act of 
James III. 1474, cap. 55. appointed all retours upon brieves of in- 
queſt, without diſtinction, to contain the old and new extent; that 
they are all the verdict of a jury upon oath, and muſt be held as 
good evidence till falſified in courſe of law; and that, although the 
act of the 16th of George II. had rejected every other proof of the 
old extent, yet it admitted retours in. general, without diſtinguiſh- 
ing whether, at the dates of ſuch retours, the lands contained in them 
held of the King or of a ſubject ſuperior *. 


Several queſtions have occurred with reſpect to the efficacy of re- 
tours of church-lands, 
Irvine 


* July 26. 1753, Colonel Abercrombie contra Baird of Auchmedden, July 28. 
1761, Stewart and others contra Dalrymple. | 


— 
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Irvine of Gribton claimed a vote upon the lands of Gribton, and, 
in evidence of their old extent, produced a retour dated in 1659, 
in favour of Mary Welſh, as neareſt lawful heir to John Welſh, her 
brother ; but theſe lands having belonged to the abbay of Holywood 
before the general annexation in 1587, it was objected, that no re- 
tour could entitle them to a freehold qualification, unleſs it were of 
a date prior to their having come into the hands of the church; for, 
although it was intended by the act 1594, that church-lands ſhould 
be extended and taxed, in time to come, according to the old extent, 
yet they ſtill continued to be aſſeſſed by Bagimont's roll as formerly : 
That, on this account, the act 1661, cap. 35. allowed proprietors of 
church-lands to vote, not in virtue of the old extent, but only when 
they were poſſeſſed of ten chalders of viQtual, or L. rooo Scots of 
yearly rent, and that retours of church-lands had at no time been 


regarded, the extents found by ſuch retours being conſidered as made 
at random. The court of ſeſſion repelled the objeQion ; and the 
ground upon which their judgment proceeded is thus ſtated by the 
reporter of the caſe: * What they proceeded on was, not that the 


* act of parliament on which the complaint is founded (16th Geo. II.) 
gives any greater effect to retours of date prior to 1681, than ſuch 
* early retours had before, but that they thought this retour would 
© have been good even before the year 168 113 and in this they did 


© not ſo much conſider the poſſibility that it may have been a retour 
in conſequence of the act 1594; for it was agreed that that act had 


never taken any effect ; but they conſidered that the lands may. 


* have been retoured before they came into the hands of the church. 


In Irving of Wyſby's cafe, the feu-duty and the retour-duty was 


the ſame; Therefore, the Lords conſidered the extent in that caſe 
© to have been no other than a random anſwer to the head of the 


brieve, though, even in that, the court was not unanimous ; whereas 


here, not only was the feu-duty and retour-duty clearly different, but 


there was a diſtin retour of the old and the new extent; and all the 
| * queſtion 


if 
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'*;queſtion was, Whether, in no caſe, a retour of ehurch-lands could 
. *© be ſufficient? which was thought too ſtrong a poſition to affirm “. 
The next caſe to be mentioned happened ſome. years after. We 
Have already ſeen that the Lordſhip of Culrols,, which had formerly 
been an abbay, was retoured in 1598, in conſequence of the ad 
1594, cap. 233. At the Michaelmas meeting of the freeholders of 

Perth in 1760, four claims were offered for enrolment upon different 
parcels of that Lordſhip, and in evidence of the, old extent of each 
of theſe parcels, the claimants appealed to the retour 1598, 
The freeholders admitted them to the roll; but it was objected, in a 
complaint to the court of ſeſſion, that no retour was proper evidence 
of the old extent, but ſuch as proceeded upon brieves for ſerving 
heirs, in which both the old and new extent are ſet forth; that there 
was no room for ſuch brieves in church-lands, nor was it neceſſary 
for them to be extended, as they paid their proportion of the taxes 
by a different rule - that, although the act 1594 appointed all feu 
lands annexed to the crown to be retoured to merk and penny lands, 
it did not declare theſe merks or pennies to be the old extent; that, as 
that extent was at leaſt of as ancient a date as the reign of Alexan- 
der III. a retour in 1598, which was the firſt that put any valuation 
on theſe church-lands, could not ſhew what was their true extent 
and worth two or three centuries preceding that period; and, al- 
though it bore to have been made ſecundum antiquum extentum, it was. 
only thereby meant, that the lands had been valued in proportion 
to the old extent of other lands of the ſame kind or quality, in the 
manner the lands of the King's property were directed to be extend- 
ed-by the act 1597, cap. 281; that the act 1661 allowed no votes 
upon any church-lands but ſuch as yielded ten chalders of victual, 
| or 


February 10. 1747, Sir Thomas Kirkpatrick and others contra Irvine of Gribton; 
Kilkerran, voce retour. 
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or L. 1000 of rent, after deducting the feu-duties payable to the 
crown ; that the act 1681, in like manner, allowed no perſon to vote 
upon church-lands in reſpe& of the old extent, but only in reſpect 
of the valued rent, and that the act of the 16th of George II. by ad- 
mitting no evidence of old extent but retours, meant to refer to 
verdicts upon brieves for ſerving heirs, but not to ſuch a retour 
as that appealed to by the claimants, which was made in conſequence 
of a commiſſion under the great ſeal. 


To theſe objections it was anſwered, that neither the ſtatute 168 7, un 
nor the act of the 16th of George II. required that the old extent 
ſhould be proved by a retour upon a brieve for ſerving heirs, and 
that any retour was ſufficient for that purpoſe, provided it was 
prior to the 16th of September 1681; that, although it was not ne- 
ceſſary to retour church- lands before their annexation to the crown; 
yet, as it was then reſolved that all the lands throughout the king- 
dom ſhould be taxed in one and the ſame manner, directions were 
accordingly given by the acts 1594 and 1597, for retouring all the 
annexed lands, and it was in conſequence of theſe acts the com- 
miſſion iſſued, in virtue of which the retour in queſtion was made; 
that, as the purpoſe of retouring theſe lands was to aſcertain the old 
extent, ſo there could be no difficulty in fixing it; that many tem- 
poral lands had been acquired by the church after the days of Alex- 
ander III. when the old extent was ſtruck “, and when no certain 
evidence of it remained, the jurors were authoriſed by the act 1597, 
to retour the lands to the ſame avail, quantity, and proportion, as 
any other lands lying next adjacent to the ſame, holding of his 
* Majeſty, were retoured to;' that this was the rule in chancery by 
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In this debate, the counſel for both parties ſeem to have taken it for granted, that 
what we now underſtand by. the old extent was a valuation made up in the reign of. 
/l:xander III.; but this is highly improbable, as ſhall be ſhewn in a ſubſequent note. 
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which inqueſts are directed to extend andy; when no ancient record 
appears of the old extent; that it had been the practice of the free- 8 
holders in the ſeveral counties to receive ſuch' retours as the one in 
queſtion; and that the old extent of moſt of the lands in Mid-Lo- 
thian was only vouched by a ſimilar retour, dated in March 15 54, 
and made for the bes. Larry oag of afoertatamg K 


The court repelled the objection to the retour, and diſmiſſed the 
complaint F. | 


Another queſtion occurred in the very ſame year from the county 
of Wigton. A retour in 1625 being appealed to as evidence of the 
old extent, it was objected, that the lands to which it related were 
church-lands, formerly part of the See of Galloway, and therefore 
could have no proper old extent. The court accordingly found, 
that the retour produced did not afford ſufficient evidence of the old 
extent of the lands F. But this judgment, which was carried by the 
ſmalleſt majority poſſible, was reverſed in the Houſe of Lords ||. 


The eldeſt of ſeveral heirs-portioners enjoys ſome privileges over 
the others. Such dignities or honours as can paſs to females deſcend 
to the eldeſt alone; and ſhe and her heirs are likewiſe entitled by 
i law to all other ſubjects, that, by their nature, do not admit of a 
; | — diviſion, 
| 


W This is the retour referred to in the caſe of Tytler, taken notice of in a preceding 
note. 


1 Feb. 27. 1761, Moncrieff contra Erſkine of Balgonie and others. 
4 + July 28. 1761, Stewart and others contra Dalrymple. 
F | April 1. 1762. 


| f In another caſe prior to either of theſe, it was found that lands which had been 
mortified to the college of Aberdeen, with the common reddendo of preces et lachrymiae, 

and were afterwards ſold by the college, afforded a freehold qualification to the pur- 
"chaſer. March 4. 1755, Dalrymple and others contra Sir James Reid of Barra. 
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diviſion. How will this affect a freehold qualiſication, ſuppoſing 
the ſon of an elder ſiſter, and two younger ſiſters, to ſucceed to a 
forty ſhilling land of old extent? The caſe occurred in the ſhire of. 


Berwick in 1747: Moffat of - Eaſt Morieſtoun died without iſſue, 


Jeaving three ſiſters to take up his ſucceſſion ; The eldeſt dying, her 
{on claimed to be enrolled ; but, as he had only right to a third of the 


hands, and his aunts had right to the other two thirds, pro indiviſo, 
it was found that he had no title to be admitted to the roll“. The 


{ame rule holds when the qualification depends upon valued rent f. 


The act 108 1 requires that the old extent be diſtinct from the feu- 


duties in feu- lands. This needs an explanation. Feus were called im- 
proper fees, and were conſidered by feudaliſts in the light of locations. 
The annual feu- duty was reckoned to be the yearly worth of the lands; 
and the cuſtom was, as it is ſtill, to retour the lands to be worth the feu- 
duty, which is all that can be demanded by the crown as the non- entry 
duty: Of courſe, there could be no difference between the old and 


the new extent in lands held of the King in feu; and the retours of 
ſuch lands do generally at this day bear, quod nunc valent feudi- 


firmam, et valuerunt tantum tempore pacis.“ But as, by the acts 


1594, cap. 233. and 1597, cap. 281. the annexed lands, and the 
King's property lands, were ordered to be retoured, and as, by the 


laſt of theſe acts, the ſtewarts and bailies were directed, in making 


ſuch retours, to have ane ſpecial regard to the free rent, that the 


* fewars and rentallers hes of the ſame lands, beſide their few- fermes 
and dewties payed be them to our Soveraine Lord ;' fo, in conſe- 


£.2: quence 


November 10. 1747, freeholders of the ſhire of Berwick contra Primroſe. This 
deciſion, though perfectly well founded, ſhews how difficult it is, at times, to reconcile 


law with common ſenſe. Had this eſtate been only a bare ſuperiority, it would have 
gone to the eldeſt ſiſter alone as an indiviſible ſubject, and her ſon would have had a 


good title to a vote. Here then is an inſtance of a perſon's being in a worſe ſituation, | 


in a political view, by having the property as well as the ſuperiority of lands, 
+ Sce March 6. 1760, Sir Michael Stewart contra Captain Pollock. 
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quence of the directions of theſe ſtatutes, many public retours were 
made, and tranſmitted to chancery : Now, as the old law required 
that one ſhould be poſſeſſed of a forty ſhilling land, or, in other 
words, ſhould be liable in payment of taxes in proportion to a land 
of that extent, in order to entitle him to vote for a commiſſioner to 
parliament, ſo it was reaſonable that thoſe who held their lands of 
the crown in feu ſhould prove that their free rent, after payment of 
their feu-duties to the King, was of that extent, theſe feu-duties be- 
ing no part of their eſtate, but, on the contrary, a burden upon it, 
for which it was not intended they ſhould pay any of the land-tax, 
Hence it was that the act 1681 required, that, in feu-Jands, the ex- 
tent ſhould be diſtin from the feu- duties. When thar is the caſe, 
the lands are entitled to a vote, but, where the extent, old and new, 
is made the ſame with theſe feu-duties, they have no ſuch privilege, 


How high ſoever it may be“. 
Having 


* January 19. 1745, freeholders of Lanarkſhire contra Hamilton of Wiſhay, 
Fune 14. 1746, freeholders of Perthſhire contra Cleland. June 24. 1747, freeholders 
of Perthſhire contra M<Ara. In this laſt caſe, M. Ara, in ſupport of his claim to be en- 
rolled, appealed to a retour of the fourth part of the lands of Drimnin, bearing them 
to be of value © per annum, ſummam quinquaginta trium ſolidorum et octo denariorum 
© monetae Scotiae, et tempore pacis tantum, and to be held feu © pro ſolutione quin- 
« quaginta trium ſolidorum et octo denariorum monetae Scotiae cum parte martis et 
« divoriis debit. et conſuet. una cum duobus ſolidis monetae antedict. in novam aug- 
© mentationem rentalis dict. terrarum, and inſiſted that the feu-duty was diſtinct from 
the old extent, and therefore the objection founded upon the act 1681 did not apply. 
The court, however, ſuſtained the objection; and Kilkerran, in reporting the caſe, 
makes the following obſervation : This clauſe in the act of parliament has ever been 
thought dark; but the meaning of it was, by ſome of the Lords, thought to be, not 
© that the feu- duty and the retour duty ſhould be different ſums, as there was nothing 
© to hinder the feu-duty and old retour duty to coincide in the ſum, but this, that, be- 
« fide the reddends of the feu-duty, there ſhould be a ſeparate retour of the old extent, 
and that, wherever there was ſuch ſeparate retour, it was a good retour, notwithſtand- 
© ing the feu- duty and retoured duty were the fame. But the court was, as has been 
* faid, of a different opinion ;' page 497. 
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Having now exhauſted what ſeems neceſſary to be obſerved with 
regard to the old extent, the next thing to be conſidered, is the other 
branch of the firſt qualification, depending upon the lands being liable 
in public burdens for his Majeſty's ſupplies for L. oY of valued 


rent. | | 


* 


The old extent continued long to be the rule for proportioning 
the land- tax amongſt the temporal lands of the kingdom of Scot— 
land“. The tax impoſed in 1633 was regulated by it; but, during 

the 


* 


This ſeems to be univerſally agreed upon; but ſtill a darkneſs attends the ſubject, 
notwithſtanding all that has been written upon it. That the land- tax was levied from 
the temporal lands according to an old extent, and that ſo much was laid upon every 
pound land, is certain; but that one particular valuation was always underſtood by the 
words old extent, or was conſtantly obſerved as the rule for levying taxations upon land, 
is by no means ſo clear. On the contrary, every general valuation which we can now 
trace, either from the ſtatute-book, or from other records, appears to have been taken 
at a time when ſome-public tax was to be impoſed ; and, although authors differ as to 
the period at which the firſt general revaluation after the time of Alexander III. took 
place, they all fix upon ſome particular aera at which the exigencies of the ſtate muſt 
have required a conſiderable ſum to be raiſed. The author of the Hiſtorical Law 
Tracts is of opinion that no ſuch revaluation was made till the reign of James I.; but 
Mr Erſkine having diſcovered retours prior to that time, in which the new extent is 
higher than the old, does with reaſon conclude, that a revaluation muſt have taken 
place ſooner, and pitches upon the year 1365, or 1366, as the period of ſuch revalua- 
tion, becauſe it muſt then have been neceſſary to raiſe money for the ranſom of Da- 
vid il. How, then, can it be ſaid that the tax impoſed upon either of theſe occaſions 
was levied accarding to the extent in the time of Alexander III. or that what we now 
call the old extent, in oppoſition to the new extent, was the valuation that was taken, 
or ſubſiſted at that period? In matters of uncertainty, there is room only for conjec- 
ture. Perhaps the old extent mentioned in the retours after the act of James III. 1474, 
cap. 56. was the valuation which was made in the time of James I. (there being no evi- 
dence of any general valuation. between theſe two periods) and the rule by which the 
taxes laid upon the temporal lands of the kingdom were afterwards levied. It muſt, at 


he fame time, be confeſſed, that, from the above mentioned warrant by Queen Mary 
9 + 8 
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the troubles in the latter part of the reign of Charles I. a new and 
different mode was introduced for levying the large ſums that were 
impoſed upon the owners of land. Monthly aſſeſſments were laid 
on; and, in order to render the burden equal, new valuations were 
made by commiſſioners appointed for that end, who were ordered 
to inquire into the juſt and true worth of every perſon's rent * to 
* lIandward, as well of lands and teinds as of any other thing where- 
by yearly profit and commoditie ariſeth *. By two acts of Oliver 
Cromwell's parliament, held at Weſtminſter in 1656 f, certain quo- 
tas of the general aſſeſſment were laid upon each particular ſhire, 
and theſe quotas were left ro be proportioned by the commiſſioners 
amongſt the ſeveral landholders, according to the rates at which 
theit reſpective lands were valued, Upon the reſtoration, the an- 
cient mode of levying the land- tax by the rule of the old extent 
was revived ꝓ; but, when the next taxation was impoſed in 1667, 
the new method was again adopted; a certain ſum was laid upon 
each county nearly in the ſame proportion with that which had been 
fixed at Weſtminſter in 1656, and the commiſſioners appointed for 


levying 


to the ſheriff of Aberdeen, in 1548, it ſhould appear that it was then in view to follow 
a different rule from that of any former extent, for levying the tax intended to be laid 
on at that time; for, after mentioning that a general tax of men and money would be 
neceflary, and that ſuch tax could not be made till the value and extent of all the lands 
within the realm were known, it directs the ſheriff to convene an aſſize (jury) to retour 
all the lands within the ſhire in manner following, viz. © the lands that give preſently 


© of yearly mail and duty four pounds to twenty ſhillings of old extent, general and. 
© univerſal, without any exception or regard to any retour paſſit of before.” 


See act of convention, Auguſt 15. 1643, and reſcinded acts, Auguſt 1649, cap. 
21. The proceedings of the commiſſioners appointed by this laſt act, in ſeveral ſhires, 


particularly the ſhire of Banff, ſtill remain among the records in the lower parliament- 
houſe. | 


+ Cap. 14. cap. 25. 


Act of the convention of eſtates 1665. 
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levying and collecting it were directed to proceed according to the 
former valuations, where they appeared equal and juſt, and to rec- 
tily them when they appeared to be erroneous, and alſo to make 
new valuations where eſtates had been diſmembered, and conveyed. 
in parcels to different perſons ®. The rule laid down by this act 
has ever lince been obſerved, Commillioners are always named for 
levying the land-tax, and theſe commillioners are impowered to do 
every thing neceſſary for adjuſting the valuations of the ſeveral lands 
within their reſpeQive counties. It is the rent fixed by theſe valua- 
tions that is now called the valued rent, in oppoſition to the old and 
new extent; and it is incumbent upon every perſon who is not poſ- 
ſeed of a retour prior to the 16th of September 1681, ſhewing that 
his lands are of forty ſhillings of old extent, to prove that they are 


rated at L. 400 Scots in the valuation books of the county, before 
he can claim to be enrolled as a freeholder f. 


The eagerneſs for getting a ſeat in parliament, which has prevail- 
ed for a number of years paſt, has been productive of ſundry abuſes 
that could not be foreſeen by the legiſlature. Thoſe who are poſ- 
ſeſſed of great eſtates, and want to ſplit them into a number of free- 
hold qualifications, to be beſtowed on their friends and confidents, 
for the purpoſe of ſtrengthening their political intereſt, muſt apply 
to the commiſſioners appointed by the land-tax acts, (commonly cal- 


led 


Act of Convention 1667. 


The original valuation rolls have been preſerved in very few. counties. The books 
according to which the land-tax is levied, and which have been made up from theſe 
original rolls, and are known by the name of the Ceſs Books, do however ſupply their 
place. But theſe books do not ſhew how every particular ſubje& was valued, as they 

generally throw the valuation of each land owner's whole eſtate into one heap, or cumu- 


e, as it is called, without bg the particular valuation of the different baronies, 
or farms, of which it is compoſed. 
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led the Commiſſioners of Supply), for a diviſion of their total, or 
cumulo valuations, unleſs they can ſhew that the ſeveral parcels into 
which they have fo ſplit their eſtates are forty ſhilling lands of old 
extent . Hence a door is opened for Jobbing amongſt theſe com- 
miſſioners; and, if a majority of them be in an oppoſite intereſt, it 
ſometimes happens that every obſtacle is thrown in the way to pre- 
vent or retard the diviſions of valuation which are ſought by thoſe 
who intend to claim to be enrolled as freeholders. 


The commiſſioners of ſupply, in making ſuch diviſions, ought 
certainly to obſerve the plan mentioned in the note, by apportioning 
the total valued rent among the ſeveral parcels into which the eſtate 
is divided, according to their reſpective real rents. They may, how- 
ever, at times be diſpoled to diſregard that rule, and to lay more of 
the valuation. upon ſome, and leſs upen others, of theſe parcels, than 
in juſtice ought to be allotted to them, for the purpoſe of fruſtrating 
the ſcheme in view, and of preventing the perſon. who applies for 
the diviſion from creating the ſame number of freehold qualifica- 
tions upon his eſtate it was capable to produce upon a fair diviſion 
of the valued rent. But in caſes of this ſort the law has provided a 
remedy. The proceedings of the commiſſioners are ſubject to the 


review of the court of ſeſſion, as the ſupreme civil court of the na- 
tion; 


The application is made by a petition, ſtating the amount of the total, or cumulo 
valuation, and praying for a diviſion of it among the different lands to which it is ap- 
plicable, in order that the particular valuation of each may be ſeparately ſtated in the 
ceſs books. The commiſſioners upon this allow a proof of the real rents of the ſeveral 
lands, and-grant their warrant for ſummoning witneſſes to appear at an-after meeting, 
to which they adjourn, On that diet they proceed to take the proof, after which they 
generally remit it to their clerk to ſplit the valuation accordingly, and, approving of his 
report, they ſet forth in their decree the ſeparate value of each parcel, and order the 
fame to be ſtated in the ceſs books, and the ceſs, i. e. land-tax, to be levied accordingly 
in time to come. Sometimes the commiſſioners appoint. a committee of their own 
number to take the proof, and to give in a report to a ſubſequent meeting. 


tion; and, in a proceſs of reduction, chat court does not only judge 


of the juſtice or injuſtice of ſuch proceedings, but even ſets the de- 


crees of the commiſſioners aſide upon nullities in point of form *. 


They even frequently judge of ſuch decrees, when quarrelled, by 
way of exception, in the courſe of complaints relating to the quali- 
fications of freeholders. But, if a diviſion be made by a general 
meeting of the commiſſioners, and appear, ex facie, to be regular, it 
can only be ſet aſide in a formal proceſs of reduction f. 


It has been a ſubject of debate at whoſe ſuit ſuch proceſs of re- 
duction can be competently brought. That every perſon immediate- 
ly intereſted in a diviſion, or who may himſelf be affected by it, 
either as being ſubjected to a greater proportion of the land- tax 
than he thinks he ought to pay, or as being reduced to a lower va- 
luation than he wiſhes his land to be poſſeſſed of, may inſiſt to have 
it ſet aſide, is perfectly clear, It has, however, been doubted 
whether an action of this ſort be competent to a freehoider who has 
no intereſt in challenging a diviſion but to ſupport objections to the 
enrollment of others. But when that point came to be warmly de- 
bated, and deliberately conſidered, in a queſtion from the county of 


Inverneſs, the court of ſeſſion ſuſtained the title, and repelled the objec- 


tion 4. A ſimilar judgment was pronounced in a queſtion between the 
Duke of Gordon and Earl Fife ||. It is true, that, i in that caſe, one of 
Ars: ee 4s the 


February 12. 1751, Sir John Gordon contra Gordon of Embo. February 21. 1753, 
Colonel Abercrombie contra Leſlie. Auguſt 7. 1753, Innes contra Sutherland. Janu- 
ary 9. 1754, Cuninghame contra Stirling. March 10. 1774, Roſs and others contra 
Sir Roderick McKenzie. | | 


+ February 18. 1755, Forreſter . contra Preſton. January 31. 1772, Major General 


Grant contra Robert Duff of Logie, and others, affirmed in the Houſe of Lords, 


May 1772. 


} March 10. 1 774, General Roſs and others contra Sir Roderick McKenzie and others. 
June 16. 1774. 
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the purſners had an undoubted right to challenge the diviſion; being 
himſelf immediately affected by it. But the coutt ſuſtained tlie title 
of the ene in wan . the rent uud no har intereſt, | 


; 
* "1 7 | , 4 
, . " 40 © $ £ 4.4 ' # ; - bo "of 4 * 


Inſtanees have acted of the demie ft 6 app refuſing 
to divide valuations. Some of theſe ſhall be mentioned. The firſt 
happened in the year 1757, in the ſtewartry of Kirkcudbright. A 
ſmall eſtate, conſiſting of many parcels of houſes, acres, &c. being 
ſplit amongſt a number of purchaſers, they, in a body, petitioned 
the commiſſioners of ſupply to divide the total valuation, fot the 
purpoſe of aſcertaining what proportion of the land- tax each of 
them ought to pay. The commiſſioners, unwilling to ſplit the land- 
tax payable for the whole into ſo many fractions, refuſed: the peti- 
tion; but, the matter being brought before the court of ſeſſion, the 
convener was appointed'to call a'general meeting in order to divide 
the valuation amongſt theſe ſeveral PRE T. 


Another inſtance occurred nine years after in ies ſhire of FR 
gus. The late Earl Panmure, by twenty-two ſeveral diſpoſitions, 
or feu- rights, conveyed as many parcels of his eſtate to his bro- 
ther Mr Baron Maule, for the yearly payment of a trifling feu- 
duty for each parcel; and having thus diveſted himſelf of the 
property, obtained a new charter from the crown, upon his own re- 
ſignation, in favour of himſelf, his heirs, and aſſignees; after which 
he granted conveyances to twenty-two different perſons in liferent, 
and to himſelf in fee, of the feveral lands formerly feued out to his 
brother. Theſe liferenters, after being infeft upon the precept in 
the Earl's charter, applied to the commiſſioners of ſupply to divide 
the Earl's cumulo valuation amongſt them, in proportion to the 

| | real 


+ Auguſt 4. 7757. Malcolm, and others, contra commiſſioners of N for the 
tewartry of Kirkcudbright. 


— 
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real rent of the lands ſeverally conveyed to them. The commiſ- 
ſioners refuſed their petitions, upon the pretence that a diviſion into 
ſo many parts would oecaſion great and unneceſſary trouble, and 
render the payment of the land- tax more difficult and precarious, 
and that they were not bound to give encouragement to proceedings 
that were evidently carried on with no other view than to create a 
number of nominal and fictitious votes, contrary to the principles 
of the conſtitution, and to the expreſs enactment of many ſalutary 
laws. The petitioners, upon this, applied to the court of ſeſſion by 
bills of advocation, and obtained an order in the following words: 
The Lords refuſe to advocate, but remit to the commiſſioners of 
ſupply to aſeertain the value of the complainers lands by disjoining 
the ſame in the ceſs- books from the cumulo valuation of the e- 
ſtate with which they ſtand preſently valued, and appoint the con- 
vener of -e de to call a meeting as ſoon as convenient 
for that purpoſe *.“ And the commiſſioners having afterwards 
thrown freſh obſtacles i in the way, the court, upon a new applica- 
tion, pronounced another order in the following words: The 
Lords having heard this petition, they appoint the commiſſioners 
© of ſupply for the ſhire of Forfar, or any five of their number, to 
meet at the town of Forfar, in the place where their meetings are 
commonly held, upon Thurſday: the 12th inſtant, by ten o'clock 
forenoon, and not ſooner, and to proceed directly to expedite the 
* diviſion of the valuation of the ſeveral lands wherein the petition- 
© ers ſtand infeft; and, in order that the fame may not be diſap- 
pointed or poſtponed improperly, appoint the ſaid commiſſioners, 
or their quorum. aforeſaid, at their ſaid meeting, to take proof of 
the real rents of the ſeveral lands which the * — mall inſiſt 
Aa 2 : 


are 


* November 15. 1766, Ea:1 Panmure, and others, contra the commiſſioners of ſup- 


ply for the county of Forfar. This judgment) was affirmed i in the Houſe of Lords, 
February 10. 1767, with L. 200 coſts. 
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are neceſſary to be proven, by examining ſuch witneſſes as the pe- | 


* titioners ſhall, upon that occaſion, adduce before them, who, if any 
* objeQtion is made, are notwithſtanding to be examined, OS” : 
© the conſideration of the. objections till the diviſion, comes to be 
* judged of. And after the proof is taken, appoint them immedi- 


* ately to proceed to determine upon the import of it, and make the: 
© diviſion accordingly ; and if the commmiſſtoners ſhall find it nece.- 


* ſary to adjourn their meeting, by reaſon that a quorum of five of 


their number cannot be got to continue together till the affair is 
concluded, the Lords, in that caſe, allow, authoriſe, and appoint '. 


© the adjournment to be made to the firſt day thereafter, that any five 


* of the commiſſioners, ſhall declare their willingneſs to attend, who, 


in that caſe, are appointed to meet at the ſame place and hour, and 


to proceed in the ſaid matter with deſpatch : And, if any further 5 


adjournment or adjournments are found neceſſary for the want of 
* a quorum willing to fit longer, appoint the other adjournments to 


© be made according to the rule above directed, and diſcharge (i. e. 
© prohibit) every other bufineſs to be taken up by the commiſſioners 
* at the ſaid meetings until the diviſion of the petitioners valuations 
is concluded ; and declare, that no adjournment made by the ma- 
«© jority of any meeting ſhall hinder any five of the commiſſioners to 

* proceed, who are willing; and, in the laſt place, appoint the clerk 


by himſelf, or a depute for whom he ſhall be anſwerable, to attend 


the meetings regularly, while a quorum of five commiſſioners con- 
* tinue I on the ſaid affair,” 


A ſimilar order was given upon the 18th of December r772, rela- 


tive to a diviſion of the Duke of Gordon's valued rent in the county 
of Banif, The commiſſioners accordingly met upon the appointed 
day; but the majority, after ſtating certain objections, ſtopped fur- 


ther procedure. The minority, however, went on, and made a di- 
viſion; and the court of ſeſſion n. 2 conduct, by finding 
that 
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, that they were authoriſed to proceed, in reſpect that the majority 
did not do ſo *. But, if the majority had proceeded to make a di- 
viſion, that diviſion, however ae muſt have been the rule, 


till aces 


4 


Another caſe of a- like nature occurred at the time of the general 


| clefiion in 1780. It was, however, attended with a peculiarity that 
gave riſe to a warm conteſt, William Brown having acquired cer- 
© tain lands in the county! of Ayr, neglected to get their ſeparate va- 


* Juation aſcertairſed, till within twelve days of the election for that | 


county, which was held upon the - 16th of ORober 1780. Upon 


the 4th of that month; he applied to the convener to call a meeting 
of the commiſſioners of ſupply for that purpoſe, and inſiſted that it 


mould be held upon Friday the 7th. The convener, who was in a 


different intereſt, anſwered, That he was very willing to call a 


meeting of the commiſſioners as required; but that it was impoſ- 


© ble for him to call it ſo ſoon as Friday firſt, as he had never been 


in uſe of calling any meeting without previouſly advertiſing it in 


the Glaſgow papers; and as he could not have an opportunity of 


© advertiſing a meeting ſooner: than in the Glaſgow papers of the 


* 13th October inſtant, he ſhould take care to have it advertiſed that 
„day, to be held at Ayr on Wedneſday the 18th inſtant” Mr 


Brown, and ſome others in like circumſtances, complained to the 


court of ſeſſion by bill of advocation; and, on the 7th of the month, 


the judge officiating on the bills pronounced the following delive- 
rance: Having conſidered the within bill, petitions, and proteſt 


in name of the complainers, and anſwer by the convener of the 
commiſſioners of the land- tax for the ſhire of Ayr, refuſing to call. 


da meeting of the ſaid commiſſioners, as required ſo to do; in re- 
ſpect there is not time for appointing this bill tc be ſeen and an- 


* {were 


* June 21. 1774, Stephen contra Abercrombie. ? 
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.* ſwered in common form, refuſes- to advocate. + But appoints the 
commiſſioners of ſupply of the ſhire of Ayr, or any five of their 
number, to meet at the town of Ayr, in the place where the meet. 
© ings are commonly held, on Thurſday the 12th of October cur- 
rent, at ten o'clock forenoon, and not ſooner, and to proceed di- 
* reQtly to expedite the diviſion, aſcertainment, or approbation of 
* the valuation of the ſeveral lands wherein the complainers ſtand 
© infeft; and, in order that the ſame may not be diſappointed, or 
* poſtoned improperly, appoints, ;&c. as in the ordet reſpeQting the 
caſes from the county of Forfar. - Of this deliverance no intimation 
was made, either to the commiſſioners at large, or to their conve- 
ner, nor was there any notice given of it, even to the clerk, till the 
very hour of the meeting, when a few of the commiſſioners, in the 
ſame intereſt with Mr Brown, went into the court-room, and in a 
ſhort time aſcertained his valuation to be L. 471 : 5: 2 Scots, and 
ordered it to be ſo entered in their books. At the meeting held for 
the election, upon the 16th of the month, Mr Brown claimed to be 
enrolled ; and, in proof of his being. poſſeſſed of the valuation re- 
quired by law, produced this recent decree. The majority of the 
freeholders, however, refuſed to enroll him; and, upon his enter- 
ing a complaint to the court of ſeſſion, their judgment was endea- 
voured to be ſupported chiefly upon the following grounds: That, 
* although the court of ſeſſion might review the proceedings of the 
* commiſſioners of the land-tax, yet here there were no proceedings 
© to be reviewed, the matter that gave riſe to the bill of advoca- 
© tion being the exerciſe of an effice, not the ſentence of a judge; 
© and that, even when there was room for an advocation, {till an in- 
* timation to the commiſſioners was neceſſary, fo as that all of them 
* might have an opportunity to attend. In the cafe of Malcolm, and 
others, againſt the commiſſioners of ſupply of Kirkcudbright, the 
* convener was appointed to call a general meeting. And in the 
* caſes from the counties of Forfar and Banff, the collective body of 
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« the commiſſioners had been regularly brought into court, and or- 
© dered to meet; and, it was only upon their being refractory, that 
power was given to any five to proceed in the buſineſs; but here 
© no intimation was made to the commiſſioners at large, to acquaint 
them of the time of the meeting, nor was any notice given, either 
© to them or to their convener, of the application made to the court 
© of ſeſſion, upon which the order proceeded.* This argument was 
alſo inforced by an obſervation to an following effect: That, to 
give validity to ſuch proceedings, were to open a door for the 
© greateſt injuſtice. ' A perſon” who had a job to carry through at 
the eve of an election, of which he could not expect the approba- 
© tion of the commiſſioners at large, would be under no difficulty of 
© effecting his purpoſe, provided the convener was his friend ; for, 
* in that caſe, he needed only to get him to refuſe to call a meeting, 
© and then apply to the Lord Ordinary on the bills for authority to 
© any five of the commiſſioners toproceed ; as, in that event, he might 
© keep the whole buſineſs a ſecret from every commiſſioner of the 
© county, except thoſe in whom he could confide, and who might 
© be willing to concur in his ſcheme.” This was reaſoning was, 
however, attended with no ſucceſs. The objections made by the 
freeholders were over-ruled, and Mr Brown was ordered to be add- 
ed to the roll k. The reporter of this caſe obſerves, © That ſome of 


* the Judges thought that an oppoſite party ought to have been in 
* the field, in order to give validity to the judicial procedure ; ; but, 


* as it was not alledged that the commiſſioners had done any wrong, 


and as they had preciſely followed the mode pointed out by the 
Lord Ordinary, the court repelled the objection. 


Many queſtions have occurred with regard to the validity of de- 
crees of diviſion of valuation, It will , therefore, be proper to con- 


: | | ſider 


December 6. 1780, William Brown contra John Hamilton. 


— D 23 | ——— 
p * es 2 >> 2 . 
a 1 — 2 e PRES cho ob — — 


- — — 


— — — — eee eeR 
— * ' » ns 
- : x PIO a. . E 2 * 
— He, 
om vw». rim. has fv = 


- a 


-_ 


— —— —ä 


— * 4s l 


WR— 


5 * 
— - 2 1 = 
n 


LA 
C2 FEY W -— 7 4 
ok 5 — Y 
o * * —— . * 


3 
Rae 
- * E \ oe 


1 OF THE ELECTION OFT Boos Ii. 


ſider in what manner the commiſſioners ought to proceed, fo as to 
act regularly in matters of that kind. 

The annual acts, impoſing the land-tax, name a number of com- 
miſſioners for each county; but, as it is impoſſible for the legiſlature 
to know whether or not all the perſons ſuggeſted to them are poſ- 
ſeſſed of property, or have an intereſt in the county ſufficient for 
preſuming them worthy of that truſt, a proviſo is conſtantly thrown 
in, that none of the perſons ſo named ſhall be capable to act with- 
out being infeft in ſuperiority or property, or poſſeſſed, as preprie- 
tor or liferenter, of lands, valued in the tax roll of the county where 
he acts, to the extent of L. 100 Scots per annum, except the eldeſt 
ſons and heirs apparent of perſons who are ſo infeft of lands to that 
extent and valuation, and provoſts, bailies, deans of guild, treaſu- 
rers, maſters of merchant companies, or deacons conveners of the 
trades for the time being, of any royal borough, and bailies for the 
time being of any borough of regality, or barony ; and that any 
who being ſo diſqualified, ſhall take upon them to act, ſhall forfeit 
L. 20 Sterling for every ſuch acting, to be recovered by action, com- 
plaint, or petition, in a ſummary way, at the ſuit of any heritor 
within the county, before the county court, or the court of ſeſſion“. 


The 


In interpreting this ſtatute, the court of ſeſſion ſeems now to think it ſufficient 
to inflict one penalty for one meeting, even though adjourned from one day to another, 
and though the perſon complained of may have acted in many different points. 80 
they decided July 25. 1775, M<Adam, and others, contra Logan. They alſo refuſed to 
give coſts in that caſe. A different judgment, in both theſe reſpects, was given in 
jome former caſes. 1766, Sir John Gordon contra Forbes. Idem contro 
Forſyth. 


In a queſtion from the county of Cromarty, two different perſons were found qua- 
ified to act in virtue of the ſame lands, although neither of them was the immediate 
afNal of the crown. The caſe ſtood thus; 9 of Udal was baſe infeft upon 2 


diſpoſition 
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The commiſſioners are ordered to- meet at the head boroughs of 
their ſeveral ſhires, on a certain day named in each act, and are 
impowered to appoint the ſubſequent diets of their meetings, and 
to name their conveners from time to time. This is wiſely ordered 
to prevent packed meetings of a few commiſſioners for the purpoſe 
of ſerving a job ; and it has accordingly been found by the court of 
ſeſſion, that a valuation cannot be divided except upon the day of 
their firſt meeting named in the act, or at a meeting by adjourn- 
ment, or a general meeting properly ſummoned by the convener *. 
But if a diviſion made by a private meeting be confirmed or homo- 
logated by a ſubſequent legal meeting of the commiſſioners, it will 
be thereby validated f. | 

B b The 


diſpoſition from Mr Hugh Anderſon, who held of the proprietor of the Eſtate of Cro- 
marty and this ſub-vaſſal, having conveyed the lands to Henry Davidſon, who infeft 
himſelf baſe upon the precept in that conveyance, both were found qualified to act; Ja- 
nuary 21. 1766, Sir John Gordon contra Anderſon. If this decifion be well founded, 
it is hard to ſay-where to ſtep. It ſhould ſeem, that as many may act in reſpect of one 
parcel of land of L. 100 valuation as there may be ſub-feus of it granted. 


February 21. 1753, Abercrombie contra Leſlie. January 9. 1754, Cunningham 
contra Stirling. Where there is no convener, any individual commiſſioner may call a. 
meeting; December 24. 1767, William Pulteney, and others, contra Sir John Gor- 
don, and others. 


+ March 6. 1754, Campbell contra Stirling. June 16. 1774, Earl Fife, and others, contra 
the Duke of Gordon, and others. We may, however, obſerve in the deciſions of the court 
of ſeſſion on this point, diſtinctions that appear rather nice. The eſtate of Newliſton, in the 
county of Weſt Lothian, ſtood valued at L. 1600, and, in 1740, a committee of the com- 
miſſioners of ſupply disjoined from it the lands of Gateſide. Theſe they valued at L. 130, 
and a note relative to this procedure was entered in the books kept by the collector of the 
land-tax. The proprietor of Gateſide was alſo enrolled as a frecholder upon the footing 
of theſe lands being of that valuation, and ſtood upon the roll during life. In 1765, 
Mr Hogg, then proprietor of Newliſton, applied for a diviſion of the cumulo of L. 1600, 
and the commiſſioners, in reſpect of the disjunction made in 1740, refuſed to take any 
proof with regard to Gateſide, but divided the remainder. In conſequence of this di- 
vition, ſundry perſons were enrolled ; but, in a complaint brought by Mr Hope-Weir, 

| the 
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The acts impoſing the land- tax are very inaccurate in one reſpeQ, 
namely, as to the number of commiſhoners that muſt be preſent in 
order to conſtitute a quorum ; but in practice the commiſſioners act 
at their meetings as if they were not confined to any quorum. See 
upon this point Statute Law Abridged, p. 429. In the caſes from the 
counties of Forfar, Banff, and Ayr, above mentioned, where the 
court of ſeſſion ordered any five of the commiſſioners to proceed in 
the diviſions, the judges ſhewed that they did not conſider any 
greater number to be neceſſary to make up a quorum, 


In 1756, a queſtion occurred, whether the convener could call an 
immediate general meeting, notwithſtanding an adjournment made 
by the commiſhoners to a more diſtant day, The court of ſeſſion 


found that he might do fo, upon the application of any perſon 
having intereſt *, 


In 1768, another difficulty occurred. The commiſſioners of ſup- 
ply of the county of Linlithgow had neglected to name a conven- 


er; 


the court of ſeſſion, March 1768, found the proceedings in 1765 not ſufficient to ho- 
mologate or ratify the former procedure in 1740, which was only held by a committee; 
and therefore ordered the perſons complained of to be expunged from the roll. In a 
ſubſequent caſe, however, a diviſion made by a committee in 1752, which had been 
entered in the books of ſupply, and upon the footing whereof, though never formally 
approved, two ſubdiviſions had been made in 1770 and 1772, was ſuſtained ; July 20. 
1773, Brodie cantra Gordon of Wardhouſe. 


December 14. 1756, Sir Robert Gordon, and other petitioners. In this caſe the 
convener, when deſired to call a meeting for the purpoſe of proceeding in a diviſion, 
was doubtful of his powers. The parties intereſted in the diviſion applied to the court 
of ſeſſion by petition; and, as it appeared to the court, that the convener had himſelf no 
objection, but only wanted their authority for calling the meeting, the deliverance was 
given, without ordering the petition to be ſerved either upon him or upon the com- 
miſſioners. 7 
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er; but, upon a petition from Mr Hogg of Newliſton, the court of 
ſeſſion impowered the ſheriff to call a meeting; on proper advertiſe- 
ment in the Edinburgh Newſpapers; and authoriſed the commiſ- 
ſioners, when they ſhould meet, to chooſe a convener, and proceed 
to buſineſs. © The ſheriff obeyed, but appointed a day too diſtant to 
anſwer Mr Hogg's object; upon which the latter preferred a bill of 
advocation, complaining of the ſheriff's injuſtice in that reſpect ; and 
it being then vacation time, the Lord Ordinary officiating on the 
bills ſhortened the time, and named an earlier day for the meeting 
of the commiſſioners. 


The land-tax act, 1748, and other annual acts ſince that 
time, have provided, that the commiſſioners of ſupply ſhall, 
before acting in that character, take and ſubſcribe the oaths of 
allegiance and abjuration, and ſubſcribe the aſſurance appointed 
by law to be taken and ſubſcribed by perſons in offices of public 
truſt in Scotland, under the pain of forfeiting the fum of L. 20 
Sterling. That commiſſioners, who take it upon them to act as ſuch, 
without complying with this proviſo, are liable to the penalty, can- 
not be diſputed; but, as the ſtatutes do not declare the proceedings 
of ſuch commiſſioners to be void and null, it came to be made a 
queſtion, Whether a diviſion of a valuation could be quarrelled up- 
on that ground? and the court of ſeſſion, in a reduction of a decree 
of diviſion made by the commiſſioners for the ſhire of Caithneſs, 
found, that the commiſſioners not having taken the oaths of al- 
legiance and abjuration, purſuant to the act of parliament 1749, 
were not capable to act in the execution of that ſtatute; and there- 
fore found the diviſion void *. 


B b 2 | One 


February 22. 1751, Sutherland of Swinzie contra Sutherland of Forſe, &c. Per- 


haps the recency of the rebellion 1745, and the zeal of the judges to curb Jacobitiſm, 
may have contributed ſomewhat to this judgment. 
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One ſhould be apt to imagine, that, in order to render the pro- 


.cedure in the diviſion of a valuation valid, all perſons intereſted in 
the cumulo, or whoſe proportion of the land- tax may be aſſected by 
ſuch diviſion, ought either to concur in the application to the com- 


miſſioners, or to be called as parties. It is, in fact, a regular proceſs; 


and in all ſuch it is a general rule, that, unleſs every perſon inte- 


reſted be in the field, no procedure can take place. This rule is, 
however, not puſhed with rigour in diviſions of this ſort. It is not 


neceſſary to call the tenants in the lands, even although, by their leaſes, 


they are taken bound to pay either the whole, or a proportion of the 
land-tax. Their intereſt is but conſequential and temporary. Nei- 


ther is it neceſſary to make the ſuperior a party, whatever influence 
the diviſion may have upon his political views “. Even where it is 


neglected to call thoſe who are ſubſtantially intereſted in the divi- 
fon, and may on that account bring it under challenge, the court of 
ſeſſion does not allow either a commiſſioner of ſupply, or a freehol- 
der, to make that omiſhon an objection, unleſs they can likewiſe 
ſhow that the diviſion is materially wrong. An intereſt is neceſſary 
as well as a title; but, unleſs the diviſion be faulty, no perſon what- 
ever has any» intereſt to challenge it, or to inſiſt that it ſhall: be ſet 
aſide f. 

The 


July 24. 1760, Earl of Home contra Broomfield. 


+ December 6. 1780, Sir Walter Montgomery-Cuningham contra Hamilton of Sun- 
drum. In this caſe, the application for the diviſion was made by Sir Walter Montgo- 
mery-Cunningham, who was only ſuperior of a part of the lands to which the cumulo 
was applicable; and, in ſupport of the objection, that the vaſſals by whom the land-tax 
was to be paid ought to have been brought into the field, the following among other 
arguments were urged : When a ſet of vaſſals jointly apply to the commiſſioners of 


_ © ſupply to divide amongſt them the cumulo valuation under which their ſeveral lands 
© are included, they are under no neceſſity of making their ſuperior a party to ſuch ap- 


« plication, as the total valuation of the whole of their lands muſt ſtill remain the ſame; 
« but, 
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The regular method of dividing cumulo valuations, is by propor- 
tioning them according to the real rents at the time of the diviſion; 
but, when the land-tax has been paid by the vaſſals for a conſiderable 
time in certain proportions fixed by their feu- rights and diſpoſitions, 

or other agreement, the commiſſioners may follow that rule, with- 
out inquiring nicely into the juſtneſs of ſuch proportions. It is not 
to be preſumed that any of the vaſſals will voluntarily agree to pay 
a greater ſhare of the land- tax than truly correſponds to his real 
rent. 


but, when the application comes from the ſuperior, there is an abſolute neceſſity to 
make all the vaſſals parties, becauſe they have an evident intereſt in the apportioning 
« of the cumulo among themſelves. A decree of diviſion, without their being called, 
< muſt therefore be void and null to all intents and purpoſes, and cannot be produced 
«© as evidence before a court of freeholders, or be offered to them as a proof of the ſe- 
© parate valuation of the reſpective lands belonging to the ſeveral vaſſals. It ſhould 
© make no variation upon the argument, that none of Sir Walter Montgomery's vaſſals 
« -yould be permitted to challenge the preſent decree of divifion without ſhowing that 
it was prejudicial to them, and was therefore liable to be taxed with injuſtice. Theſe 
vaſſals have good opportunity to know whether any of them has met with injuſtice or 
© not, and it were to no purpoſe to allow them to challenge the decree, unleſs they could 
© qualify injuſtice, as, otherwiſe, the challenge could be attended with no effect. But 
© the frecholders can neither be ſuppoſed to know, nor are bound to inquire into, the 
© juſtice or injuſtice of the decree: It muſt be ſufficient for them that it is ex facie void, 
© in reſpect that all parties having intereſt were not called; and on that account it muſt 
be entitled to no more regard from them than a ſheet of white paper. A decree of 
« diviſion made by one or two commiſſioners, without authority, may be as juſt and 
* impartial as a diviſion made at a general meeting called in the moſt regular manner; 
but how much ſoever the parties may be ſatisfied with its juſtice, or how clearly ſo- 
© ever its impartiality may be made to appear, the freeholders will not be bound to pay 
the leaſt regard to it, until it meet with the approbation of a general meeting. The 
objection, that there is no proceſs through want of parties, ſeems, however, to be 
equally well founded with the objection that there is no regular court.” The court of 
ſeſſion, however, repelled the objection. It is true, that, in this caſe, there was no proceſs 
of reduCtion; but that circumſtance had no influence in the deciſion. It appeared ex facie 
of the proceedings, that Sir Walter Montgomery was only ſuperior, and that the vaſſals 
had not been called. The objection, therefore, if good in the ſhape of a reduction, was 
equally good by way of exception. 
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rent . But, if a perſon poſſeſſed of an eſtate of little more than 
L. 400 of valued rent, ſhould fell the one half of it, and, with a view 
to retain a freehold qualification, become bound to take upon him- 
ſelf the payment of the whole land-tax, or of ſuch a proportion 
of it as would correſpond to L. 400 of valued rent, it might be 
argued, thar a divifion proceeding upon the uſe of payment con- 
formable to ſuch agreement, ought not to be ſuſtained to the effect 
of entitling the ſeller to claim a right to vote as a freeholder; be- 
cauſe, although his lands did actually pay his Majeſty's ſupplies for 
L. 400 of valued rent, yet they neither were liable, nor was there 
juſt ground to preſume them liable, in payment of ſuch ſupplies to 
that extent. But, where a perſon obtains a diviſton of his cumulo va- 
luation, in the view of parcelling it out in different freehold qualifi- 
cations, trivial objections will not be liſtened to. He can never 
make more votes out of his eſtate than its rotal valuation will bear; 
and it is of little moment that one parcel may have got a greater, 
and another a ſmaller proportion, than they would have been en- 
titled to, if the diviſion had proceeded with all the accuracy poſſible. 
In the caſe of General Grant againſt Duff of Logie and others, the 
court of ſeſſion reduced a decree of diviſion of the valuation of the 
eſtate of Innes, becauſe no proper evidence had been brought of the 
real rent of a part of that eſtate, the witneſſes having only referred 
to an eſtimate ſaid to have been made by ſworn appriſers appointed 
by the ſheriff of Murray, who, however, afterwards appeared not 


to have been put upon oath. But the Houſe of Lords reverſed this 
judgment g. | 


- 


In 


January 17. 1775, Galbraith contra Cunninghame. Zadem die, Campbell of Monzx 
contra freeholders of Stirlingſhire. 


+ February 1773˙ 


- 
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In dividing cumulo valuations according to the real rents, regard 
muſt be had to ſuch ſubjects only, as by the acts of parliament, or 
convention, introducing this mode of apportioning the land- tax, are 
appointed to be valued. Theſe, according to the act 1649, were 
© money-rent, victual- rent, caſualities paid by tenants, and caſual- 
rent of coal, ſalt, and ſalmon fiſhings, and other fiſhings in pro- 
© perty, whereby there is a yearly benefit; but, by an unprinted 
act of the parliament 1681, which paſſed in conſequence of ſeveral 
petitions complaining of great inequality in the valuations formerly 
made in ſeveral ſhires, it was particularly enacted, that coal and 


ſalt is not to bear any part of the ſupply *.” Under the words 


other fiſhings, oyſter fiſhings, and muſcle fiſhings, of which the 


crown is in the practice of giving excluſive grants, are clearly com- 


prehended; but what ſhall we ſay of white fiſhings in the ſea? 
Theſe can ſcarcely be called fiſhings in property, being common to 
all the nation; but yet, when they have been actually valued, they 
have been found to afford a title to a freehold qualification f. 


lt has been much queſtioned, Whether, in ſuch diviſions, any 
part of the cumulo ought to be allotted to mills, They are not 
mentioned in the act 1649; it was therefore a diſcretionary matter 
in the commiſſioners to value them or not, It accordingly appears 
that ſome were valued and others not. Of the firſt we have inſtan- 
ces in the county of Banff, from the records of the commiſſioners 


preſerved 


A copy of this act is in the Appendix, No. 32. 


j MLeod of Cadboll contra Mr Robert Blair. Auguſt 7. 1773, Lord Adam 


Gordon contra Duff. In this laſt caſe it was affirmed, that there were ſundry grants 
of white ſiſhings by the crown through Scotland, and particularly in the ſhire of Banff; 
that theſe, when followed by poſſeſſion, gave an excluſive property, and that, in divi- 
hons of cums valuations, it was uſual to lay a part upon them. In the county of 
Banff there is alſo an inſtance of a ferry-boat being valued. 
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preſerved in the lower Parliament Houſe. When certain evidence 
can be brought of their having been once valued, they ouglit to re- 
ceive a proportion of the cumulo to be divided; and, if it be uncer- 
tain whether they were originally valued or not, the diſtinction be- 
tween thoſe which have a regular thirlage, and others which are not 
entitled to any, but depend entirely upon voluntary employers, ſeems 
to be reaſonable. The rent of the latter muſt be altogether precari- 
ous, and, in fact, is only the price of labour; but the rent of the for- 
mer may be conſidered as permanent, and, on that account, they 
ought to receive a part of the cumulo valuation. So the court of 
ſeſſion judged in the caſe of General Abercrombie contra Gordon of 
Thorniebank *. And there ſeems to be no ground for diſtinguiſh- 
ing whether the thirlage belonging to a mill be of other mens lands, 
or of the lands belonging to the proprietor of the mill. 


Objections have ſometimes been made to decrees of diviſion, on 
account of the commiſſioners having allotted no part of the cumul» 
valuation to feu-duties payable to the ſuperior. If the cumulo com- 
prehends lands that were feued out before the general valuation, a 
part ought regularly to be allotted to the feu-duties payable for ſuch 
lands, and the remainder upon all the property lands. But no in- 
ſtance can be given of allotting any part of a cumulo to feu- duties, 
where the feus have been granted ſince the general valuation. The 
land- tax is conſtantly levied from the vaſſals, and, of courſe, it were 


improper to lay any part of the valued rent upon the feu-dutics 
payable to the ſuperior, h 


The commiſſioners of ſupply being the only perſons intruſted 
with the adjuſtment of the valued rent, the freeholders cannot take 
any other evidence that the lands upon which a claim is entered for 
enrolment are of the valuation required by law, than what ariſes 
from 


* Auguſt 10. 1773. 


4. 74 
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from their books; It is not, however, neceſſary that the books 
themſelves; or even extracts from them, be produced; a certificate 
under the hands of two commiſſioners, and of the clerk, of ſupply, 
is held to be ſufficient evidence of the fact“ ; that evidence may, 
however, be redargued by the books themſelves; for, if not agree- 
able to them, the certificate is falſe. 5 

It is worth while here to take notice of a caſe, where a diviſion 
made by the commiſſioners of ſupply was ſuſtained, although both 
evidently and groſsly erroneous. The lands of Broadſtone, in the 
county of Air, ſtood valued in cumulo at L. 680: 2: 2 Scots. Part 
of theſe lands belonged to the Earl of Eglinton, and part to Mr 
Shaw Stewart of Greenock. In 1760, an application was made to 
the commiſſioners of ſupply, on the part of Mr Shaw Stewart, for a 
diviſion of this cumulo. The commiſſioners, in making the diviſion, 
adopted as their rule the uſage obſerved in paying the land- tax, but, by 
an accidental error in calculation, they, by their decree, allotted 
L. 21: 16: 4 of valuation to Mr Shaw Stewart's part of the lands, 
more than it was entitled to by that rule, and, conſequently, gave 
ſo much leſs to the other parcel belonging to the Earl of Eglinton. 
From the date of this decree, the land-tax was paid for the reſpec- 
tive parcels in proportion to the valuation it had allotted to each; and, 
in 1780, Mr Shaw Stewart was enrolled a freeholder upon his part of 
Broadſtone, as valued at L. 362 : 6 : 4, and upon certain other lands 
valued at L. 55 : 19: 4, making in all L. 415 : 5 : 8. Soon after this 
enrolment, the miſtake committed by the commiſſioners at making the 
diviſion was diſcovered, and, made the foundation of a complaint a- 
gainſt Mr $haw Stewart's enrolment ; but, as all the parties concern- 
ed had acquieſced in the decree, and the land-tax had been paid accor- 
dingly for twenty years, the court of ſeſſion diſmiſſed the complaint +. 
: Cc By 


February 5. 1 760, Campbell of Shawfield and Graham of 8 contra Muir 
of Caldwall. 


+ July 25. 1780, Charles Ferguſſon contra John Shaw Stewart. 
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By the a 1081, Where. was only piace for me düfte, "of 
valued rent, in eaſe the old extent did not appear; ſo that 4 perſon 
Whole lands were actually retoured to a leſs extent thag, forty ſhil. * 
lings could not be enrolled, how great ſoever his valued rent might 8 
be; but this was altered by the act of the 16th of Geörge. II. which 
expreſsly declares *, © that lands helden of the King or Prince, hable 
in public burdens for L. 400 Scots of valued rent, that in all caſes 
* be a ſufficient qualification, whatever be the old- extent 1 te | 
* n w_ e or practice to the W. 2 0 a eee ee 


y 1131 © 174 rin Eon oy 


« 


The ſtatutes eabllhing the right of voting confine the <li 
tion to lands, Hence it was found, that a charter of the offices of 
Coroner and Serjeant, though held of the erown by the tenure of 
ward and relief, and retoured prior to 168 f, did not entitle one to 
be enrolled T. Fiſhings, if valued in the ceſs-· books, are, however 
J fuſtained, in order to make up the qualification of L. 400 Scots t, 
8 The teinds of a perſon's own lands, if ſeparately valued, and pur- 

chaſed by him from the titular, may likewiſe be taken in computo 
for that end ||; but it is not neceſſary for one whoſe lands are vi 
tued in the books of ſupply at L. 400, to ſhew that he has an heri- 
table right to the teinds of ſuch lands F. It has not been determi- 
ned whether one can be enrolled upon the teinds of another per- 
fon's lands, though ſeparately valued in the ns of ſupply. The 
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+ January 14. 176 1, Andrew Stewart contra frecholders of Lanerkſhire, 


＋ July 10. 1745, Freeholders of Aberdeenſhire contra Fordyce. dem die, Free- 


We of Dumbartonſhire contra Campbell. Auguſt 7. 1 773, Lord Adam Gordon | 
contra Duff. 


- 


ll January 29. 1745, Dunbar contra Sinclair. 


March 3. 1753, Captain Scott, contra VR eee kan, 17 
General Grant. contra Duff of Logie. | 1-4 
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queſtion,] haghhever hitherto occurred; but, although whe argument, 

in the caſe: of Dunbar againſt Sinclair, proceeds upon the ſuppoſition 
chat they eguld not afford a freehold qualification, it may ſurely be 
maintained, that teinds are as properly comprehended under the 
word lands abſiſhings, which are held to give a ſufficient title. In- 
deed, in ert beg of me Wore law, lands and e ate are ſyno- 


nimous. | | * 


We come now to the ſecond qualification reſpecting the title, viz. 
that the lands on which the claim 1 is founded muſt hold of the King 
or Prince. This may appear a "hardſhip i in the preſent ſtate of Scot- 
land. Many perſons are poſſeſſed of large eſtates who are incapable 
to elect, or toibe elected, commiſſioners to parliament becauſe they 
only hold them of ſubject ſuperiors, while, on the other hand, 


many, by holding immediately of the crown, are entitled to that 


privilege, although their eſtates (conſiſting of a bare ſuperiority) do 
not, perhaps, yield them a penny in the year. Whether this be 
worthy of the attention of parliament, muſt be left to thoſe who 


have it in their power to interpoſe in ſuch matters: It is ſufficient 


here to obſerve; that the Jaw, as it ſtands at preſent; is perfectly a- 
greeable to the original conſtitution of parliament, which neither 
required nor admitted the attendance of ſub-vaſſals, who were con- 
ſidered to be fully repreſented in the great council of the nation by 
their immediate over-lords-or ſuperiors. This, however; cannot with 


ſo much propriety be {aid to have been the caſe after the act of 


James VI. 1587, when the ſmall barons came themſelves to attend 
only by repreſentatives. The vaſſals of the peers, or great barons, 
might ſtill be ſaid to berepreſented by their ſuperiors, each of whom 
was entitled to a ſeat in parhament; but the caſe was otherwiſe with 
the vaſſals of ſmall barons, of whom only two out of each county 
were admitted to that privilege, 
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| When 4 eijeribe refuſes, or/ by reaſon of his not Having: made 
up his own titles, is unable to enter his vaſſalf by granting a new 
inveſtiture, the law of Scotland bas eſtabliſhed a proceſs by which 
the vaſſal can obtain an entry from the crown, or other over-lord - 
of his own immediate ſuperior. In ſuch caſe the ern, or other 
over-lord who grants the inveſtiture, is faid to act Arpplendo'wices-of 
the immedlate ſuperior; and it has been queſtioned, whether a ſub- 
vaſſal, who in this. manner obtains a charter from the,crown, is en- 
titled to be entolled as a freeholder. Sir George Mackenzie, in his 
Obſervations on the act 1681, cap. 21. , tells us, that che commit- 
tee for eontroverted elections made a report, which was approved in 
en and, inter alia, contained the following reſolution: If 
the King be only ſuperior fupplendo wices * the immediate ſupe- 
*rior, by his not entering to the ſuperiority, *this will not give the 
* vaſlal a vote, fince the immediate fuperior retains all the caſualities, 
* and, conſequently, remains Kill ſuperior, albeit, pro hac vice, the 
King ſupplies the defect of the immediate ene 8 bing o out, by 
enn the vaſlal.” io) t eri 


„ * 


* 


404 


* 


A cafe ſomewhat Genllae. nn 1 A Brodie of 
Brodie, ſuperior of the lands of Weſter Brims, belonging in proper- 
ty to the Earl of Caithneſs, died in 1759, and his eſtate being, much 
incumbered, his, heir declined to make up titles till the year 1773, 
when a crown charter was obtained by James Brodie of Brodie, who 
conveyed the ſuperiority of theſe lands to Earl Fife, by whom it was 
again transferred to Sir James Duff in liferent, and to the Earl him- 
ſelf in fee. In the mean time, Sir John Sinclair of Murkle, to whom 
the property of theſe lands devolved upon the death of the Earl of Caith- 
neſs, had obtaineda decree of declarator of tinſel of ſuperiority} againſt 

: the 


*. Page 467. 


+ A decree of the court of ſeſſion, declaring that they had, during their lives, loſe | 
the right of ſuperiority over their vaſſal. 
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* the heirs, 5 nn Brodie, and had, in conſequence \ of that gerte 
procured a charter ffom the crown, ſupplendo vices of the immediate 


A, 


ſuperior ; and Earl Fife, and Sir James Duff, having claimed to be 


enrolled on theſe lands at the Michael mas meeting of the county of 
Caithneſs in 1779, Sir John Sinclair objected, that he was the im- 
mediate vaſſal of the crown, and that the heirs of Alexander Brodie 
had loſt the ſuperiority during their lives, by virtue of the act of 
parliament 1474, cap. 57. and in conſequence of the decree of de- 
clarator which he had obtained againſt him. The freeholders ſu- 
ſtained this objection; but the claimants having preferred a com- 
plaint to the court of ſeſſion, in which they quoted a variety of au- 
thorities to prove that a ſuperior, by lying out unentered, and by 
the vaſſal's obtaining a charter from the crown /upplendo vices, did 
not loſe his character of ſuperior, or his right to the feu-duties, or 
other caſualities, but only the non-entry duties during his own life, 
the court found,” that the freeholders did wrong in rejecting the 
claimants, and ordered them to be added to. the roll *. 


A perſon having claimed to b be Kurdi, Len 3 his right to 


the ſuperiority of certain lands, and partly upon a right to feu- duties, 
payable out of other lands, which had originally belonged to an 
abbay, and, after the Reformation; had been erected into a tempo- 
ral lordſhip, it was objected, That the vaſſals in theſe lands had 
taken the benefit of the acts of annexation, and held them immedi- 


ately of the crown, and, therefore, were not vaſſals to the claimant, 


who by his charter had no other right than that of uplifting the 


feu-duties; and it, was accordingly found that he had. no title to be 


enrolled r. 


A 


y 1780, Earl Fife and Sir James Duff contra Sir John Sinclair. 


January 17. 1755, Campbell of Monzie contra Campbell of Ardkinglaſs. 


206 - "OP THE ar rer ton bg. qv, 


Acaſe of a amar sture occured from the county ot Ayr at the v 
generalieleQion.i in 1780. Mungo Campbells Hl" been” enrolled a 
freeholder of that county at Michaelmas 1779, upon certain lands 
conveyed to him by the Earl of Eglinton, and , amongſt others, the 
lands of Monkcaftle, which had formerly belonged to the abbay of 


Kilwinning, erected into a temporal lordſhip in favour of the fami- 
ly of Eglinton, No complaint was made of this enrolment; but, at 


the Michaelmas meeting 1780, John Boyes claimed to be enrolled, 
partly upon theſe lands of Monkcaſtle, to which he derived ght 
from the Duke of Hamilton, whoſe family were the churck vaſſals, 
and had them contained in their charters" from the crown for more 
than a century. The freeholders rejected Mr Boyes's claim, in re- 
ſpect that Mr Campbell ſtood already enrolled on theſe lands, and 
no alteration in his circumſtances had taken place. Mr Boyes re- 
newed his claim at the meeting for election held upon the 16th of 
October 1780, and inſiſted that the former objection ought to have 
no influence, becauſe Mr Campbell had at that meeting refuſed to 
take the oath of poſſeſſion, and, therefore, ſhould have been ſtruck 
off the roll, although the majority of the freeholders had wrongful- 
ly refuſed to do ſo. But Mr Boyes's claim was again rejected; up- 
on which he complained to the court of ſeſſion, who pronounced 
the following judgment: Find that the frecholders of the county 
* of Ayr convened at their laſt Michaelmas head court, held at Ayr 
© upon the zd day of October laſt, did wrong in refuſing to admit 
* the complainer on the roll of freeholders for ſaid connty, and that 
© the complainer ought to have ſtood on the ſaid roll of freeholders 
© at the ſubſequent election on the 16th day of the ſaid month; 
find that the freeholders at ſaid election meeting alſo did wrong in 
* refuſing to admit the complainer on the ſaid election roll *, &c. 
Before this interlocutor was pronounced, Mungo Campbell bad been 
ordered 


December 21. 1780, John Boyes contra Hamilton of Sundrum. 
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ardent tothe ſtruck off the roll an account of his Woti refuſed to 


lake the oath of poſſeſſion at the meeting for election; but, as the | 


court found that Mr Beyes ought to have been enrolled at the Mi- 
chaelmas meeting, it thence appears to have been their opinion that 
Mr Campbell had been erroneouſly admitted to the roll upon theſe 
lands of Monkcaſtle, and that his being fo. admitted was no bar to 
the claim of Mr Boyes, who was the proper crown vaſſal, although 
the Earl of Eglinton, the Lord of erection, and Mr Campbell as his 
aſſignee, had right to the feu- duties. It would, indeed, be an evi- 


dent hardſhip, if one who had an unexceptionable title to get upon i 


the roll was to be kept off, merely becauſe another had been im- 
properly admitted in virtue of the ſame lands, or had not been time- 


ouſly objected to after being diveſted of them. A caſe of the laſt 


ſort occurred a few years ago. Laurence Craigie, one of the free- 
holders of the county of Kinroſs, conveyed the eſtate upon which 
he ſtood on the roll, to Colonel Skene; and, two months before 
Michaelmas 1775, the Colonel lodged, with the ſheriff-clerk, a claim 
for being then enrolled. No objeftion was, however, lodged againſt 
Mr Craigie's right to continue upon the roll. On that account, the 
freeholders could not legally ftrike him off, and they made that a 
pretence for refuſing to enroll Colonel Skene. But the court of ſeſ- 
ſion reverſed their judgment, and ordered him to be added to the 
roll, They were of opinion, that, by lodging his claim in due 
time, and by producing a ſufficient title to a freehold qualification, he 
had done all that the law required of him, and that he was not fur- 
ther bound to lodge an objection againſt Mr Craigie, from whom he 
had acquired that qualification“. The queſtion might have been 


avoided by Colonel Skene's produeing a conſent by Mr Saane to: 
his being ſtruck off the roll. 


; | Royal. 


December 15. 1775, Colonel Skene contra: 
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of the King; they, cannot however, vote in the election of 'commil. 


be admitted to act by proxy or delegation ; but, without ſuch a 


election for the ſhire of Renfrew. The minute of parliament runs thus: Item, the 


frecholders whether a price be paid or not. 


land, or ten chalder of victual being kirk-land, holden of the King, wherein the ma- 


- * 
* 7 


* 


Royal boroughs, boroughs of regality or barony, Hoſpitale, and 
other corporations, may be infeft in, and' poſſeſſed of lands holding 


ſioners from ſhires in virtue of ſuch lands, how high ſoever their 
extent or valuation may be. The whole ſtrain of the ſtatutes con- 


cerning ſuch elections, which talk always of freeholders or of Perſons, 
ſeems to exclude all bodies politic or corporate. No freeholder can 


power, a body corporate cannot poſſibly vote. Beſides, the oaths 
which the law allows to be put to freeholders cannot be taken by 
delegates from. ſuch bodies. There is, therefore, no room for ad- 
mitting them to a vote, and ſo the court of ſeſſion found after a 
moſt deliberate conſideration *. | | 
; I 

* March 6. 1760, Sir Michael Stewart contra borough of Paiſley. This borough 
had long been in the practice of voting by a delegate z and, it even appeared, that its 
vote had been ſuſtained in the Scottiſh parliament 1703, on occaſion of a controverted 


© objeCtion againſt the town of Paiſley (that being a borough of barony, howbeit infeft 
and in poſſeſſion of a freehold z yet, ſince no burgeſs could be a delegate for that end, 
«© therefore, the incorporation could have no vote in the election of barons), was con- 
« ſidered, and the houſe having acquieſced to ſuſtain the vote, the objection was paſſed 
« from, by the party, and allowed to be withdrawn.” Of late, this borough has been 
in the cuſtom of conveying its ſuperiorities in liferent to a particular perſon, for a price 
paid by him, and in that way an unexceptionable vote is created. The paying 2 
price is of no other conſequence than to guard againſt a challenge of the tranſaction on 
account of a dilapidation of the common good of the borough. It is nothing to the 


Upon the 6th of Auguſt 1681, ir was alſo reſolved in parliament That a maſter of 
© a hoſpital having lands mortified thereto, holden of the King, being a forty ſhilling 


« ſter is infeft, may have a vote in the election of a commiſſioner to parliament.” Foun- 
tainhall makes the following remark upon this and another judgment of that parlia- 
ment: © In the act made for regulating elections in ſhires, there were two points which 

© had 
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1 


It has become a pretty common practice for the royal , boroughs 
to alien parts of their burgage lands, to be held feu of themſelves. 
But, even although after doing ſo, they were, by connivance, to 
convey the ſuperiority to a purchaſer, ſo as to make way for his 
obtaining a charter from the crown, that would not confer upon him 
a right to vote, or entitle him to be enrolled as a frecholder. The 


lands ſtill remain truly burgage, and their owners are repreſented 
by the member for the borough “. 


Before concluding this branch of the qualifications of a freehold- 
er's title, it will be proper to take notice of an exception which 
long prevailed in reſpect both to the manner of holding, and to the 
valuation, and indeed does, in a great meaſure, prevail, even at this 
day. We have ſeen, that, by all the acts of the parliament of Scot- 
land, from the time of James I downwards, none were allowed to 
vote, or to be elected, but thoſe who held their lands immediately 
of the King or Prince, and that, when the old extent did not ap- 
pear, it was, by the act 1681, made neceſſary to ſhew that the lands 
were of L. 400 of valued rent. But this notwithſtanding, - the vaſ- 
ſals of ſubje& ſuperiors in the ſhire of Sutherland were always al- 


Dd lowed, 


had been decided by the parliament's judicative power as votes and reſolves, which 
yet were omitted to be engroſſed in this act; the firſt was, where after an hoſpital 
acquired a forty ſhilling land, holden of his majeſty, the maſter had a vote with the 
other freeholders in the election of commiſſioners to ſhires, and was capable to elect 
and to be elected, provided they be infeft, and that they only ſent one, though they 
* had never ſo many forty thilling lands. The ſecond was, where one hath only a re- 
* ſignation of lands in his fayour at the time of chooſing the commiſſioners, and is 
voting, but, before the meeting and down-ſitting of the parliament, he is infeft, or 
has got a confirmation from the King of his baſe infeftment, his vote is valid, though 


* he was not publicly infeft the time of the voting. But the parliament miſerably va- 
* ricd in thir points, as the wind of favour or prejudice toſſed them; Vol. I. p. 154. 


* June 17. 1777, Sir Robert Abercromby contra Alewood, and others. ' 
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lowed, not only to vote, but even to be elected commiſfioners for 


that county, and that, too, without being poſſeſſed either of the or- 
dinary extent, or of the valuation required by law. There was, in- 
deed, ſome reaſon for an indulgence in the firſt of theſe reſpects. 
All the lands in the ſhire were held, for a long time, of the 
Earls of Sutherland. There were no ſmall barons within it who 
held of the crown. Of courſe, it could have had no repreſenta- 
tion, unleſs the Farl's vaſſals had been allowed to uſurp the privi- 
lege of freeholders *. | 


Of this ſingularity no public notice was taken by the legiſlature 
before the act of the 16th of George II. ſo often mentioned, which, 
after ſetting forth, that, by the conſtitution of the ſhire of Suther- 
land, and by conſtant uſage, the Barons of that ſhire had been re- 
preſented not only by the immediate vaſſals of the King and Prince, 
but alſo by thoſe who held their lands of the Earls of Sutherland, 
and other ſubject ſuperiors, and that ſuch ſub-vaſſals were in the 
practice of voting at elections as well as the vaſſals of the King and 
Prince, and without any reſtriction as to the quota of the old ex- 
tent, or of the valued rent of their lands, whereby votes had been un- 
duly 


* This diſtrict was erected into a ſheriffdom in favour of the Earl of Sutherland, by 
an unprinted act of the firſt parliament of Charles I. cap. 32. It had formerly been 
reckoned a part of Caithneſs. | | | 


The ſhire of Kinroſs having been almoſt wholly acquired by the two noble families 
of Morton and Burleigh, ſent no commiſſioner to parliament for a conſiderable time 
before the year 1681, when Sir, William Bruce of Balcaſkie, who had then purchaſed 
the Earl of Morton's property in the county, was elected by himſelf and the few other 
freeholders. And it ſhould ſeem, that he conſidered it to be neceſſary on that occa- 
fion to procure a letter from the King approbatory of his election, and confirming the 
privilege of the ſhire to ſend a commiſſioner to parliament in time to come. This ap- | 
pears from a minute of Parliament of the 18th of Auguſt 1681, which, as being a mat= 
ter of ſome curiolity, i is to be found in the Appendix No. 33. 
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duly multiplied, and claimed by ſeveral perſons in reſpet of the ſu- 
periority and property of the ſame lands, enacted, Io, That, after 
the 1ſt of September 1745, no perſon ſhould be capable to be elect- 
ed a commiſſioner for that ſhire, or have a right to vote at ſuch e- 
lections, without being infeft, and in poſſeſſion of lands liable to his 
Majeſty's ſupplies, and other public burdens, at the rate of L. 200 
of valued rent. 2do, That one perſon, and no more, ſhould thence- 
forth be entitled to vote in reſpe@ of the ſame lands. 310, That, 
where lands were held by any Baron or freeholder, immediately of 
the King or Prince, ſuch Baron or freeholder, but not his vaſſals or 
ſub-vaſſals, ſhould be capable to be elected and to vote. 400, That, 
where lands were held of the King or Prince, by a Peer, or other 
perſon, or body politic or corporate, diſabled by law to be elected 
a member of the houſe of commons, or to vote in ſuch elections, 
the privilege ſhould belong to the proprietor and owner of the lands, 
and that no alienation of the ſuperiority to be made by ſuch Peer, 
or other perſon, or body politic, ſhould deprive ſuch proprictor and 
owner of his right to vote, or of his capacity to be elected, or cntitle 
the purchaſer to that privilege. And, 5to, That the property of lands 
of L. 200 Scots of valuation, held in part immediately of the King 
or Prince, and in part of a Peer, or other perſon, or body politic, 
incapable to elect, or to be elected, ſhould be a ſufficient qualifica- 
tion to the proprietor and owner, any law or uſage to the contrary 
notwithſtanding. The freeholders were likewile ordered to make 
up a roll of their number at the Michaelmas head court 1745, and 
to reviſe that roll at their {ſubſequent yearly meetings, and mcetings 
for election, according to the rules preſcribed by the acts of Parlia- 
ment made for regulating the elections of commiſſioners for ſhires 
in Scotland, which were declared to extend to the {hire of Suther- 
land, as well as to the other ſhires, excepr in ſo far as it was other- 
wite provided by this act of the 16th of George II. in the particu- 
lars above mentioned. 
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The third qualification reſpecting the title is, that the claimant be 
infeft in the property or ſuperiority of the lands on which he founds 
a right to vote. nes, | | 

The ſtatute 1681 did not require that a perſon ſhould be infeft 
for any length of time before.he could be enrolled or have a right - 
to vote. Alterations have, however, been made in this reſpect by 
two Britiſh ſtatutes. | 


By an act of the 12th of Queen. Anne“, it was declared, that, 
from and after the determination of the then parliament, no con- 
veyance or right whatſoever, upon which infeftment was not taken, 
and the ſeiſine regiſtered one year before the ee of the writs for 
calling a new parliament, or one year before the date of the war- 
rant for making out a new writ for an election during the conti- 
nuance of a parliament, ſhould entitle the perſon or perſons ſo in- 
feft to vote, or to be elected at that election, in any ſhire or ſtewar- 
try in Scotland. And, by the act of the 16th of George II. , it 
was enacted, That no purchaſer, or ſingular ſucceſſor, ſnould be en- 
rolled, until he was publicly infeft, and his ſaſine regiſtered, or 
charter of confirmation was expede, (where confirmation was ne- 
cellary) one year before the enrollment. 


The laſt of theſe two ſtatutes does not expreſsly repeal the for- 
mer. It was accordingly objected to a perſon who claimed to be 
enrolled at the meeting for election in the county of Stirling in 
17 54, that he could not be admitted, becauſe the date of the writ 
for calling the parliament was April 9. 1754, and his inſtrument of 
ſeiſine was only regiſtered on the 27th of April 1753. The freehol- 
| ders. 


Stat. I. cap. 6. 
+ Cay. 11. $ 10. 


rn 
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ders having rejected the claim, a complaint was preferred to the 
court of ſeſſion, in which the claimant founded on the ſtatute of 
George II. allowing thoſe to be enrolled whoſe ſeiſines had been re- 
giſtered a year before the meeting, and contended, that, as poſteriora 
derogant prioribus, the act of the 12th of the Queen was in ſo far 
thereby repealed. To this the freeholders anſwered, that the maxim 
poſteriora derogant prioribus only takes place where two things enac- 
ted by different ſtatutes are incompatible; but that here there was no 
incompatibility; for the clauſe in the firſt act reſpected the right of 
voting, and of being elected, and the clauſe in the other reſpected only 
the privilege of being enrolled; and the freeholders would have en- 
rolled the complainer at the meeting after the election of the com- 
miſſioner to parliament was over, if another objedion had not ſtood 
in the way: But it being replied, that the act of the 16th of 
George II. by having only required that a perſon be infeft a year 
before he be enrolled, and by having, at the ſame time, in other 
clauſes, impowered every one to vote who is enrolled, muſt imply 
a repeal of that clauſe of the act of the 12th of Queen Anne, on 
which the objection was founded, the court of. ſeſſion ordered. the: 
claimant to be added to the roll *. 


The propriety. of this deciſion was never publicly conteſted till the 


period of the general election in 1780, when the objection was re- 
newed, and ſtrenuouſly maintained in'ſeveral counties; but, in all the 
complaints that were brought before the court of ſeſſion, the former 
judgment was adhered to. The queſtion was treated very fully in 


a caſe from the ſtewartry of Kirkcudbright f. But, even there, it 


ſeemed to be admitted, that the claimant would have had ſome 


ground to complain, if, after the election was over, he had deſired 


the 


January 17. 1755, Buchannan of Carbeth contra Cunningham of Ballandalloch.. 


December 1780, Alexander Gordon contra Richard Dalziell., 
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the freeholders to take his claim under their conſideration, and they 
had then refuſed it. This was, however, by the other party, held 
to be deciſive of the point at iſſue; becauſe it was clear, that, at x 
mecting for election, the freeholders could make no alteration upon 


their roll after the election was over, their buſineſs. being then at an 
end. | 


The court of ſeſſion could only judge of the right to be enrolled, 
but not of the right to vote, That point came, however, to be ſo- 
lemaly decided by two committees of the Houſe of Commons, ap- 
pointed to try the merits of the controverted elections in the county 
of Orkney and in the ſtewartry of Kirkcudbright. 


The Orkney committee ſat firſt. Mr Charles Dundas was the 
petitioner. He was under the predicament of the act of Queen 
Anne, and the freeholders had refuſed to enroll him: At any rate, 
he could not make up a majority without counting his own vote. 


The objection, therefore, if ſuſtained, would have fixed Mr Baikie 
the ſitting member. | 


The argument upon the part of the ſitting member came in ſub- 
ſtance to this, that there was no inconſiſtency between the two ſta- 
tutes, ſuch as to render the one a virtual and neceſſary repeal of the 
other; that the legiſlature would have ſpoke it out in expreſs terms, 
if it had been intended by the act of George II. to abrogate this clauſe 
of the act of the Queen, the more eſpecially as another clauſe of that 
act had been repealed in clear and direct words; that, even ſuppo- 
ling a repeal to have taken place to the effect of enrolment, and 
that the freeholders ought to have enrolled the petitioner, ſtill he 
muſt have been barred, by the act of Queen Anne, from the right 
of voting, or of being elected; and that the argument drawn from 
the clauſes of the act of George II. which order the votes of all thoſe 


who 
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who ſtand upon the roll to be received, under ſevere penalties, did 
not apply, as many inſtances could be given of the laws denying 
that right to perſons ſtanding upon the roll. Freeholders who re- 
fiſed to take the oath of abjuration, or had been twice within the 
preceding year in a non-Jurant meeting-houſe, were diſabled from 
voting, although they ſtill continued upon the roll. The preſes of 
the meeting was no doubt ſubject to ſevere penalties, if he neglected 
to call for, or refuſed, the vote of any perſon who ſtood upon the 
roll, and was not diſqualified to vote; but it were abſurd to 
ſuppoſe that he ſhould incur a penalty by refuſing; the vote of one 
whom the law had clearly diſqualified. There was therefore an 
evident diſtinction between a right to be enrolled, and a right to 
vote, or to be elected; and, even ſuppoſing that, after the act of 
George II. all thoſe whoſe ſeiſines were regiſtered a year before, were 
entitled to be enrolled, ſtill the act of the Queen, which ſaid nothing 
of enrolment, might ſubſiſt, to the effect of preventing thoſe whoſe 
ſeiſines were not regiſtered a year before the Zee of the writ from 
voting or being elected, as to which, the act of George II. was to- 
tally ſilent. 


To this it was anſwered for the petitioner, that the regulation of 
the act of the Queen was introduced to prevent ſictitious or occa- 
ſional qualifications, which, at the time of an election, there might 
not be an opportunity thoroughly to inveſtigate; that this might 
prove an eſſectual remedy to that particular evil, but others were af- 
terwards diſcovered, and for theſe it became neceſſary to ſeek new 
remedies; that the act of the 16th of George II. was accordingly 
palled for that purpoſe ; and that, by that ſtatute, the ſyſtem of the 
law, with regard to elections, and the qualification of eleQtors, was, 
in many reſpects, put upon a very different footing from that on 
which it formerly ſtood; one of the evils of which notice was taken 


in the preamble was, that returning officers had of late preſumed 
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to act in a moſt partial and arbitrary manner; ſometimes upon 
* falſe pretences, that the rolls of electors of commiſhoners for ſhires 
were not regularly made up; and ſometimes without any pretence 
© at all; the legiſlature, therefore, reſolved to put the rolls of the 
freeholders upon a clear and unambiguous footing; to define what 
rights were ſufficient to entitle a perſon to be admitted to them; to 
create a new juriſdiction in the court of ſeſſion, impowering it to 
review the proceedings of the freeholders in queſtions of enrolment; 
to aſcertain to whom, in the event of an equality, the caſting vote 
in the choiſe of preſes and clerk was to be allowed; and to compell, 
by the ſanction of high penalties, thoſe whoſe duty it was to collect 
the votes to call every perſon who ſtood upon the roll, and to receive 
the vote of every ſuch perſon, againſt whom no diſqualification lay 
that was perſonal and independent on the titles on which he was 
enrolled; the ſtatute accordingly directed, that the perſons then 
ſtanding upon the rolls laſt made up ſhould be the conſtituent mem- 
bers at the next Michaelmas meeting, or meeting for election, to re- 
viſe theſe rolls; and, as the great obje& of the legiſlature was to 
debar perſons from getting upon the roll who had not a good right 
to elect or to be elected, ſo, in order to prevent ſurpriſe, and to give 
the freeholders an opportunity of fully conſidering the buſineſs that 
was to come before them, all claims or objections to be preſented or 
moved at the Michaelmas meetings, were ordered to be lodged with 
the ſheriff-clerk two kalendar months before, and every perſon who 
thought himſelf aggrieved by the proceedings of the freeholders, was 
authoriſed to bring them under the review of the court of ſeſſion 
within a limited time; theſe regulations were not, however, deem- 
ed ſufficient to maintain the purity of the roll of electors the le- 
giſlature, therefore, jealous of all recent titles, reſolved to follow out 
the ſpirit of the act of the 12th of Queen Anne; and, in order to 
put an effectual ſtop to every abuſe that might be introduced by ad- 
mitting perſons to the roll upon ſuch recent titles, it was farther 


enacted, 
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enacted, that no purchaſer, or ſingular ſucceſſor, ſhall be enrolled 
till he be publicly infeft, and his ſeiſine regiſtered, or charter of 
© confirmation be expede {where confirmation is neceſſary) one year 
© hefore the enrolment.” Other limitations were at the ſame time 
impoſed ; and the rights ſufficient to admit a claimant to the roll 
of electors being thus clearly defined, and the partiality of a 
majority of the. freeholders guarded againſt in the moſt anxious 
manner, the next obje& of the ſtatute was to ſecure to thoſe who 
were admitted, every privilege which they thereby acquired, by 
ordering the roll of electors laſt made up to be called over at every 
election of a commiſſioner, and by inflicting ſevere penalties upon 
thoſe whoſe duty it was to collect the votes in the different ſtages of 
the buſineſs, in the event of their not calling for, or refuſing the 
vote of any perſon whoſe name was upon that roll. Such being 
the objects, and ſuch the particular enactments of the act of the 
16th of George II. it was clear that the clauſe of the preceding act 
of Queen Anne muſt have been thereby repealed, Every perſon 
who was poſſeſſed of the eſtate required by law, was entitled to be 
enrolled, provided his infeftment was recorded one year before the 
meeting. It could therefore afford no objection to a claimant, at a 
Michaelmas meeting, that his infeftment, although then a year 
upon record, had not been regiſtered a year before the tee of 
the writs, which happened to be iſſued a month or two before, 
for calling a new parliament; and, as every perſon whoſe name 
ſtands upon the roll laſt made up muſt be called, and his vote re- 
ceived, unleſs ſubje to perſonal diſqualification, it neceſſarily fol- 
lowed, that the clauſe of the act of Queen Anne muſt have been 
virtually repealed, it being altogether inconfiſtent. with the ſubſe- 
quent ſtatute, The diſtinction made on the part of the fitting mem- 
ber, between a right to be enrolled and a right to vote, in fo far as 
thele depended on the titles, was not founded in the law. In com- 
mon ſpeech, the roll was called the roll of freeholders, but, in the 
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language of the legiſlature, it was the roll of electors; ſo it was cal- | 
led in the act 1681, in the act of the 1ſt of George I. and both in | 
the preamble, and in ſundry paſſages of the act of the 16th of 
George II.; and that the legiſlature had no idea of the diſtinction 
between a right to be enrolled and a right to vote, was farther con- 
firmed by the latter part of that very paragraph of the laſt of theſe 
ſtatutes, which prohibits purchaſers to be enrolled till a year after 
their enrolment, as it immediately adds, © and that no apparent heir 
* ſhall be enrolled until his predeceſſor's titles are produced, and al- 
* lowed by the freeholders as a fufficient qualification for his voting 
* for a member of parliament.” Nor was it of any coriſequence that 
a perſon, though ſtanding upon the roll, might, upon a particular 
occaſion, lie under a perſonal diſqualification : Such diſqualifications 
were altogether caſual, and depended upon contingencies which 
could not be foreſeen ; but the nature of a title to be enrolled was 
obvious, and not liable to any ſuch contingency, The law, there- 
fore, in that reſpect, had made no diſtinction between the right to 
be enrolled, and the right to vote or to be elected. The latter was 
a neceſſary conſequence of the former, inſomuch that, although a 
perſon, either by accident or by favour, were to be enrolled upon 
an inſufficient title, he would continue upon the roll, and have a 
right to vote during life, unleſs a complaint were preferred againſt 
his enrolment to the court of ſeſſion within four kalendar months, 
or an alteration in his circumſtances ſhould take place. 


This argument ſatisfied the committee of Mr Dundas, the peti- 
tioner's, right to vote at the election; and they accordingly reſolved 
to ſuſtain his vote, which he had declared at the meeting under pro- 
teſt: But a doubt being ſtill entertained, whether the act of Queen 
Anne could be held to be repealed, ſo far as it related to the eligibi- 
lity of thoſe whoſe ſeiſines were not recorded a year before the teſe 
of the writs, one counſel on each fide. was. directed to argue that 

point. 
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- point ſeparately. That was accordingly done ; and the counſel 
for the petitioner laid it down as a maxim, that the right to 


vote, and the right to- be elected, were tantamount, and that both 


the one and the other were a neceſſary reſult of being upon the roll: 
He accordmgly went through the ſeveral ſtatutes from the time 
that the repreſentation of the ſmall barons was introduced; and, 
after ſhewing that no diſtinction appeared in any of them between 


the title to vote and the capacity to be elected, he concluded his 


argument by what appeared to him to be deciſive of the queſtion, 
viz, that the act of the 16th of George II. had enacted, that every 
perſon choſen in his abſence to ſerve in parliament for a ſhire 
in Scotland, ſhould, before his taking his ſeat in parliament, 
* take the oath appointed to be taken by every freeholder who 
* ſhall claim to vote at any election of a member to ſerve in 
* parliament, by the act of the ſeventh year of his preſent Majeſty, 
* (entituled, an act for the better regulating the election of mem- 
bers to ſerve in the Houſe of Commons for that part of Great 


Britain called Scotland, and for incapacitating the judges of the 
court of ſeſſion, court of juſticiary, barons of the court of ex- 
chequer in Scotland, to be elected, or to ſit or vote as members 
* of the Houſe of Commons), before the Lord Steward of his Ma- 
jeſty's houſehold, or any perſon or perfons authoriſed by him for 
that effect, which he or they are hereby impowered and required 
to adminiſter ; and, if a member to ſerve in parliament, ſo elected, 
{hall neglect or refuſe to take the aforeſaid oath, ſuch election 
* ſhall be void *.“ The committee accordingly reſolved that the pe- 
titioner was eligible, | | 


A 


A 


0 


E e 2 | as 'The 


The oath here referred to is the oath of Truſt, or Poſſeſſion, to be taken notice 
of in the ſequel. 1 


* 
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The Kirkcudbright committee met in a day or two after. There 
was there no queſtion of eligibility, becauſe the objection did not 
apply to the petitioner, but only to ſome of the voters in his intereſt; 
and, although their votes were ſtrenuouſly objected to on the part 
of the ſitting member, they were ſuſtained. The ſame objection 
might have been renewed in the Airſhire committee, but the counſel 
for Major Montgomery, the ſitting member, did not inſiſt upon it. 
It were indeed to be much lamented, if different committees were to 
give oppoſite deciſions upon the conſtruction of acts of parliament. 


The act of George II. ſays, that the ſeiſine muſt be regiſtered one 
year before the enrolment; and it has been made a queſtion when 
that year expires, Two gentlemen had been regularly infeft in lands 
in the county of Dumbarton, ſufficient to give them freehold quali- 
fications, and had got their ſeiſines recorded at fix o'clock of the af- 
ternoon of the 15th of September 1779. The meeting for electing 
the repreſentative of that county to the laſt parliament was held up- 
on the 14th of September 1780. Theſe gentlemen could not aſk 
to be enrolled upon that day; but the buſineſs not being finiſhed, 
they. preſented their claims at three of the clock of the morning of 
the 15th ; and, it having been objected, that the year had not then ex- 
pired, in reſpect that the meeting having begun upon the 14th, was 
to be conſidered as of that date only, the majority of the freeholders 
refuſed to enrol. The claimants complained to the court of ſeſſion; 
and, in anſwer to the objection, they obſerved, that there was no 
ſtatute declaring that all the proceedings at an election mult be con- 
ſidered as of the date of the commencement of the meeting; and 
that, although the ſheriff's return might perhaps bear that date, yet 
the minutes muſt be the rule for determining whether a particular 
claim had been preſented on the firſt, ſecond, or third day of the 
meeting; and, in ar{ſwer to a new objeQion, firſt moved in the 
court of ſeſſion, that their ſeiſines being only recorded in the after- 

noon, 


* 
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noon, the year had not expired in the morning of the ſame nominal 
day, it was ſaid, that, although in the natural meaſurement of time, 
there is not a full year between the afternoon of one anniverſary 
and the morning of another, yet it was otherwiſe in the eye of law, 
it being a maxim, that dies mceptus pro completo habetur, and that 
the court had ſo determined in a caſe ſomewhat ſimilar, Elliot of 
Arkleton contra Ferguſſon of Craigdarroch, where an objection made 
to a claim, that there wanted two hours of the two kalendar months 
from the time of its being lodged with the ſheriff-clerk, was repel- 
led. The court found, that the freeholders did wrong in rejecting 
the claimants, and ordered them to be added to the roll *. 

The date of preſenting ſeiſines to the keeper of the regiſter, and 
of his marking them in the minute-book, which contains a ſhort 
note of them, is reckoned the date of the regiſtration, although they 
ſhould not be actually inſerted at length in the record for ſome time 
after T. Taking matters ſtrictly, this may appear contrary to the 
tenor of the acts of parliament, which require the actual recording, 
and no where ſay that an entry in the minute- book is ſufficient. 
But, from the general practice, of which a clear proof was brought 
in the caſe here referred to, and from the neceſſity of the thing, a 
number of ſeiſines coming often in at once, ſo as to render it impoſ- 
ſible to record them all in a ſhort ſpace of time, the court were pro- 
perly induced to hold the entry in the minute-book as equivalent. 
A different judgment might, indeed, be productive of much miſ- 
chief in more important concerns than political queſtions. Seifines 
are not good againſt purchaſers or creditors, unleſs recorded within 
ſixty days of their dates; but it may ſometimes be impoſſible to in- 
ſert a number of them at length in the record within that time, e- 

ſpecially 


* January 1787, Telfers contra Ferrier. 


+ February g. 1768, Sir Alexander M*Kenzie and others contre MLecd of Cadb!l 
and others. 


222 OF THE ELECTION OF Boox lll. 


ſpecially if it be negleQed to bring them to the keeper of the regi- 
ſter (which is often the caſe), till it be nearly expired. In this caſe, 
the entry in the minute-book was regular, and ſigned, as the law 
directs, by the keeper of the regiſter and by the preſenter of the ſei- 
ſines. But, in ſome other caſes from the ſhire of Murray, the en- 
try, though made in the minute-book, was not ſigned, owing to 
the keeper being from home when the ſeiſines were brought to his 
office. They were, however, in conſequence of the practice, as 
proved in the caſe of Sir Alexander — ſuſtained by the 
court of ſeſſion “. 


A charter of confirmation | muſt be expede a year before enrol- 
5 Fa ; . i | 
ment. And, as a charter cannot exiſt without the great ſeal, the 
date of its being ſealed is, of courſe, the date of the charter, 


The freeholders have no right to call for the warrant of the char- 
ter on which the infeftment proceeds, or to object that it is not 


conform to the ſignature}, or to enter into a diſcuſſion of a claim- 
anr's progreſs |. His own charter and infeftment are all that they 


are 


* July 8. 1774, Earl Fife contra Gordon and others. In this caſe it was likewiſe found 
by the court, that freeholders may competently inſiſt in a declaratory action, for the 
purpoſe of aſcertaining the dates of the regiſtrations of ſeiſines on which claims are en- 
tered for enrolment, but not before the claims are fo entered. 


+ A charter of confirmation is a charter from the crown, confirming an infeftment 
granted by a ſubject ſuperior, in conſequence of a diſpoſition to hold either of himſelf 
or of the crown, and, after the charter is expede, the perſon to whom it is given be- 


comes the immediate vaſſal of the crown, and has no more connection with, or depen- 
dence upon, the original diſponer. 


+ February 17. 1779, Burn of Coldoch contra William Adam. The ſignature is 2 
warrant given by the Barons of Exchequer for the iſſuing of a precept to the keeper of 
the privy ſeal, to ifſue his precept to the keeper of the great ſeal to make out the charter. 


|| By a progreſs, in the law of Scotland, is underſtood the chain of title-deeds by 
which a perſon holds his lands. 


— 
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are concerned with ; and, if theſe are, ex facie, formal, he muſt be 
enrolled. A court of freeholders has no authority to cite witneſſes, 
or to adminiſter oaths. Although, therefore, it were objected to a 
claimant, that a diſpoſition conveying to him the precept in a crown 
charter was forged, they could not try that fact, and he would ſtill 
be entitled to demand of them to enroll him, while it remained un- 
challenged, and until it ſhould be ſet aſide by the court of ſeſſion 
in a proper proceſs of reduction. That court has, however, re- 
laxed, in ſome degree, from the ſtrictneſs of the rule, that, in every 
caſe, a charter from the crown, and an infeftment in the perſon of 
the claimant, are to be held as probatio probata of his right to be 
admitted to the roll. When an objection is palpable, and can be 
eſtabliſhed under his own or his author's hand, whithout any far- 
ther inveſtigation, they hold it competent to reject the claim. Thus, 
in a caſe formerly mentioned, Sir Robert Abercrombie contra Ale- 
wood, and others, June 17. 1777, ſeveral qualifications, created by 
Earl Fife on certain fiſhings in the river Doveran, were rejected, 
firſt by the freeholders, and afterwards by the court of ſeſſion, in 
reſpe& that it appeared, from a deed under the late Earl's hand, 
that theſe fiſhings were held of the royal borough of Banff, and not 
of the crown. A fimilar judgment was pronounced in the courſe 
of the ſame ſeſſion . Every nullity that appears, ex face, of the 


claimant's charter or infeftment is, however, fatal to the freehold 
qualification claimed upon them.. 


Sir John Gordon of Invergordon, conveyed to Roſs of Prieſthill, 
in liferent, and to Gordon of Carroll in fee, three different parcels 


8 1777, Alexander Pierie contra Hay of Mordington. If the party, how- 


ever, can ſhow, to the ſatisfaction of the court, that, in the deed founded on, he or his 
author had committed a miſtake, and had erroneoully ſuppoſed that his lands were 
held of a ſubject, when, in reality, they were held of the crown, I apprehend that ſuch. 
2r70r ought not to hurt his right. 
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of land, viz. 1mo, A part of the lands of Eaſter Aird and Eafter 
Tarbat. 2do, A part of the lands of St Martins. And, 43to, A 
part of the lands and eſtate of Meikle Tarrel. But, in the inſtru— 
ment of ſeiſine in favour cf theſe gentlemen, the notary only men- 
tioned their being infeft in the lands of Eaſter Aird, Eaſter Tarbat, 
and St Martins, neglecting to mention Meikle Tarrel ; and, it ha- 
ving been objected, that it did not appear that they were infeft in 
the whole of the lands contained in their claim, the objection was 
ſuſtained by the court, although there was ſtrong reaſon to believe, 
from the latter part of the inſtrument, that infeftment had actually 
been taken in the whole, as it concluded in theſe words: Atta e- 
rant haec ſuper fundum omnium et ſingularum partium, ſeu por- 
tionum praedictarum terrarum de Eaſter Aird, Eaſter Tarbat, et 
« Meikle Tarrell, reſpeQive et ſucceſſive *,” &. It is a remarkable 
circumſtance, that this objection, which did not occur to the parties, 
but was ſtated from the bench, had the conſequence to determine 


the election for the county of Cromarty in 1768, in favour of Mr 
Pulteney. 


G 4.” SD Loans << 
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A nice feudal queſtion aroſe about the ſame period. David Ogilvy 
was enrolled a freeholder of the county of Forfar, at Michaelmas 
1767, upon the following titles, 1-20, Charter under the great ſeal, 
in favour of William Earl Panmure, of a number of different lands, 
and, amongſt others, the lands of Auchmull. 2do, A conveyance 
of theſe lands of Auchmull to Mr Ogilvy in liferent, and to the 
Earl in fee, and an aſſignment of the precept in the Earl's charter 

ſo far as it reſpected them. And, 31io, An inſtrument of ſeiſine up- 
on that precept. Againſt this enrolment a complaint was preferred 
to the court of ſeſſion, by certain freeholders ſtanding on the roll, 
who inſiſted, that the ſeiſine was null, in reſpe& that infeftment had 
not 


* February 18. 1768, McLeod of Cadboll contra Roſs of Prieſthill. 
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not been taken upon the ſeveral different tenements or parcels of 
which the qualification was compoſed, although they were diſcon- 
tiguous, but had been taken at one part for the whole. To this it 
was anſwered, that Lord Panmure's charter contained a diſpenſing 
clauſe in the following words: Quod unica ſaſina per dictum Wi- 
© lielmum Comitem Panmure ejuſque praedict. ſaper aliqua parte 
fund. dict. terrarum, nunc et omni tempore futuro, per delibera- 
tionem terrae, et lapidis fundi earundem, abſque ullo alio ſymbolo, 
ſufficiens erit pro integris terris, baroniis, molendinis, decimis, piſ- 
cationibus, aliifque ſupra ſcript. cum pertinen. vel quavis earundem 
parte, non obſtan. quod diſcontigue jacent.“ The complainers ad- 
mitted that ſuch diſpenſing clauſes had been eſtabliſhed by uſage, 
and were effectual, ſo long as all the lands granted by the charter 
remained veſted in one perſon; but contended, that whenſoever the 
union came to be diſſolved by an alienation of a part, the diſpenſation 
was at an end, and that infeftment muſt thereafter be taken upon each 
of the ſeparate parcels, according to the common rules of law. Mr 
Ogilvy, in oppoſition - to this, founded upon ſeveral inftances, 
where, upon a; partial fale of lands, granted by charter from the 
crown, and upon an aſſignation of the unexecuted precept contain- 
ed in ſuch charter, infeftment had been taken at one particular part 
for the whole, purſuant to the diſpenſation of the charter. Theſe 
inſtances were, however, of a recent date, and the court ſuſtained: 


the objeQtion x. But their judgment was reverſed in the Houſe of 
Lords f. | 


A ſtronger caſe came from the county of Linlithgow, where the 
infeftment was taken, in virtue of a diſpenſing clauſe, at a place 


F£ which 
January 19. 1768, George Skene and Charles Hunter contra David Ogilvy. 


F March 4. 1768. The ſame judgments were ſeverally pronounced in the Court of 
v*{hon and Houſe of Lords, in. thirteen other ſimilar caſes from the county of Forfar. 


—— — 2055.0 45 4 - 


Þ — "I "Abo EDINA — — — — os cls — 


; — 1 
"> x. 


"46 


225 © OF THE ELECTION OF | Booxllt 


which was not even conveyed to the claimant, but to another per- 


ſon *. 3 He f 


3 


The title of one who claims to be enrolled as a proprietor of 
land | muſt be abſolute, and not dependent on the will of the per. 
ſon from whom it is derived. A revocable diſpoſition is not ſuffi. 
cient, becaule it is no better than a redeemable right, reprobated by 
the act of the 12th of Queen Anne 4. which enacted, That no in- 

fettment taken upon any redeemable right whatſoever, except 
proper wadſets, adj udications, or appriſings allowed by the act of 
parliament relating to elections in one thouſand ſix hundred and 
eighty one, ſhall entitle the perſon to vote or be elected in any 
* ſhire or ſtewartry.” Neither will a conveyance, containing a re- 


| ſerved 


< 


The caſe here alluded to is that of David Dundas, Eſq; This gentleman's claim be- 
ing rejected by the freeholders, upon the objection made to his infeftment, he com- 
plained to the court of ſeſſion, who difmiſſed his complaint; December 19. 1767. A. 


ter the judgment of the Houſe of Lords in the caſe of Ogilvy, he applied to be enrolled 
at the meeting for election in April 1768, and was enrolled accordingly ; but, ma 


complaint preferred to the court of ſeſſion, upon the footing that their former decree 
was res judicata, until reverſed upon-an appeal, the court found, November 15. 1768, 
That the former decree ſuſtaining the objection to Mr Dundas being enrolled was 
© res judicata, which barred the freeholders from proceeding to conſider the claim pre- 
« ſented by him to them upon the 16th of April laſt; and, therefore, granted warrant 
for expunging him from the roll.“ Mr Dundas, upon this, appealed from both de- 
crees, and both were reverſed, March 5. 1770. The caſe of Doctor Glen, from the 


ſame county, was ſimilar. The court of ſeſſion ſuſtained the objection ; but their de- 
cree was reverſed. 


+ By proprietor it is not here meant to diſtinguiſh between one who has the full 
enjoyment of the lands in which he is infeft, and one who has only the ſuperiority 


the word is only uſed in contradiſtinction to thoſe who have acquired temporary rights 


as liferenters, or redeemable rights, as wadſetters. 


+ Stat. I. cap. 6. See July 3. 1753, Abercromby contra Gordon. + 
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ſerved power to the granter to burden or alienate the lands without 
the conſent of the grantee, be ſuſtained, even though ſuch power 
be expreſsly renounced, unleſs the renunciation be recorded in the 
regiſter of ſeiſines'and reverſtons, a year before the meeting at which 
the grantee claims to be enrolled . This is not expreſsly enacted by 
any ſtatute; but it is perfectly analogous to that clauſe of the act of 
George II. which requires the regiſtration of an abſolute infeftment 
to he a year before the enrolment. It is the renunciation of the 
reſerved power that alone gives a title to the diſponee to be admit- 
ted to the roll of freeholders, and, of courſe, ſuch renunciation 


ought to be recorded as long as an'infeftment upon an abſolute and 
indefeaſible conveyance. 


It was, however, found, that an infeftment upon a diſpoſition 
which contained a proviſo, that no debts contracted, or deeds done, 
or to be contracted or done by the diſponee, during the life of the 
diſponer, without his conſent, ſhould affect the lands or the rents, 
was a ſufhcient title T. ; | 


| | | ® 

In this caſe it was pleaded, that the claimant had, in effect, no 
eſtate at all during the. life of the diſponee. But, it was anſwered, 
That he was in the abſolute and irredeemable right of the lands; 
that, as there was no prohibition againſt ſelling, and no declaration 
that the debts contracted by kim ſhould be void and null, the re- 
ſtrictive clauſe of the diſpoſition was nugatory and ineffectual ; and 

that, beſides, it was common for perſons to be admitted to the roll 

who were fettered, even with the ſtricteſt entails. 
| 1 It 


January 17. 1755, Dundas of Manners cantra Craig of Dalnair. January 1... 


1761, Lauchlan Grant contra Alexander Hay younger: of Cocklaw. 


+ January 5. 1762, Goldie of Southwick contra Gordon younger of Campbelcown.. 


— ; p< 
. . 


223 _— OF THE ELECTION /'OF. Boon m. 


It has been made a queſtion, whether an infeftment Procteding 
upon a diſpoſition granted by an heir of entail, who is ſtrictly bar- 
Ted from the power of alienating the lands, can afford a title for 
enrolment ; but; it being anſwered to an objection made on that 
head, that a conveyance: by an heir of entail, however ftritly fet- 
tered, is good againſt every mortal but the ſubſtitutes or-remainder 
men, and that it was jus tertii (incompetent) to any third party to 
plead in their right, the court of ſeſſion ſuſtained the titles pro- 
duced for the claimants, and ordered them to be added to the roll“. 
It is, however, raſh and dangerous for heirs of entail to grant ſuch 
.conveyances, as, by ſo doing, they expoſe themſelves to the hazard 
of ſuits at the inſtance of ſubſtitutes, even the moſt remote, for de- 
claring their right to the eſtate irritated and forfeited. The method 
moſt commonly uſed, and eſteemed the ſafeſt, is to grant only life- 
rent rights, and to truſt to the honour of thoſe upon whom they 
are beſtowed; to renounce them, in the event of a challenge being 
made by any of the ſubſtitute heirs of entail. 


By the law of Scotland, no ſuperior can interpoſe another perſon 
between himſelf and his vaſſal, or ſplit the right of ſuperiority into 
parts, ſo as to multiply ſuperiors upon him. This rule is, indeed, 
ſtrongly founded in the principles of the feudal law, which admit- 
ted not of the Over-Lord's exerciſing his lordſhip to the prejudice 
of his vaſſal, beyond the limits of the grant or contract by which 
they were connected with each other. To one ſuperior alone the 
vaſſal was bound to pay homage, and to perform the other duties 
Incumbent upon him; and from that ſuperior he and his heirs were 


entitled 


February 5. 1760, Campbell of Shawfield and Graham of Gartmore contra Muir of 
Caldwall. See alſo the argument in the caſe of Mr David Dalrymple, &c. contre 
Reid, March 4. 1755. It makes no difference, that it appears, from the titles produ- 

ced by the claimant, that his author was barred from the power of aliening, or even of 
granting liferent rights. See January 23. 1781, Houſton contra Ferrier. 
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entitled to demand a renewal of the inveſtitures, when neceſſary. 
But, if the ſuperiority could be ſplit, at the will of the Over-Lord, 
into different parcels, the vaſſal muſt not only have been hable to 
pay homage to different Over-Lords, but muſt alſo have been obli- 
ged to reſort to each of them before he could obtain a renewal of 
the inveſtitures by which the property of his land was to be veſted 
in him. This notwithſtanding, attempts have of late been made to 
juſtify a ſuperior's parcelling a ſuperiority into parts. In a caſe from 
the county of Ayr, it was ſtrenuouſly maintained, that now, when 
homage is out of faſhion, and the duty of the vaſſal conſiſts only 
in paying his yearly feu or blench duty, and-the caſualities of ſupe- 
riority, or feudal incidents, there could be no harm in allowing ſu- 
periors to create two or more liferent freeheld qualifications out of 
one ſuperiority. And, in order to remove any appearance of hard- 
ſhip upon the vaſſal by this multiplication of ſuperiors, it was ob- 
ſerved, that the granter of theſe liferents, to whom the right of fee 
was ſtill, reſerved, was fully entitled to renew the inveſtitures of the 
raſſal, without the conſent or concurrence of the liferenters, But 
to theſe arguments the court of ſeſſion paid no regard; and the 
titles, by which a multiplication of ſuperiors upon the vaſſal was at- 
tempted to be impoſed, were ſet aſide as void and null“. 


This point came again to be more warmly conteſted in a later 
queſtion, between the Duke of Montroſe and Sir James Colquhoun 
of Luſs, Sir James held a conſiderable eſtate of the family of Mon- 
troſe, conſiſting of a variety of different lands, for which ſeparate 
acknowledgements were payable to the ſuperior, but all compre- 
hended in one inveſtiture. The family of Montroſe, in the view of 
increaſing their political intereſt in the county of Dumbarton, ſplit 
this ſuperiority into a number of parts, for the purpoſe of creating 


4 | | an 


* Juy 1780, Sir John Anſtruther cowra the Earl of Eglinton, and others. 
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an equal number of liferent frechold qualifications. Sir James 
brought the coriveyances ro theſe different liferenters under chal. - 
lenge, by an action of redudtion; and, although, beſides the gene. 
ral plea, it was maintained for ſome of the defenders, who had ob- 
tained liferents of diſtinct parcels, for which ſeparate reddenda; 
were payable, without any connection with other parcels, that it 
was to be preſumed that the lands feverally conveyed to them had, 
originally, been diſtin and ſeparate fees, and that the circumſtance 
of the ſuperior's having voluntarily included them all in one charter, 
ought not to prevent him from bringing matters back to their for- 
mer ſtate, the court of ſeſſion paid no regard to that diſtinction, but 
ſet aſide all the conveyances brought under challenge “. 


If, however, the vaſſal, upon whom a multiplication of ſuperiors 
is attempted, do not chooſe to complain, no other perfon is ſuppo- 
ſed to have any title to interfere ; and hence it has been held to be 
Jus tertii to the freeholders to object to a qualification on that ac- 
count. So it was determined by the court of ſeſſion in a caſe from 
the county of Wigton in 1761; and in another from the county of 
Kinroſs in 1779 f. And, although, in ſome. queſtions that came from 
the county of Ayr in 1780 ||, one or two of the Judges ſeemed to be 
of opinion that it was competent to the freeholders to make the ob- 
jection, yet, in ſubſequent caſes from the fame county in 1781, the 
maxim of jus tertii was carried to a great length, inſomuch, indeed, 
as to prevent the freeholders from founding upon an action of re- 
duction, already brought by the vaſlal againſt his ſuperior and his 

| | aſſignees, 


- 


January 31. 1781, Sir James Colquhoun contra the Duke of Montroſe, and o- 
thers. This judgment was affirmed in the Houſe of Lords, February 19. 1782. 


+ July 28. 1761, Mr Walter Stewart, and others, contra Mr David Dalrymple;. 
t 1779 Routledge contra Adam. 


Ferguſſon ccntra Montgomery, and others. 
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aſſignees, for the purpoſe of ſetting aſide the conveyances upon 


which the qualification was founded. Of theſe, one inſtance ſhall 
be given. 


Campbell of Skerrington held certain lands, and, inter alia, the 
two merk land of Horſecleugh, of the Earl.of Dumfries, who, in 
1774, conveyed the ſuperiority of theſe lands to different perſons in 


liferent, for the purpoſe of giving them freehold qualifications. Up- 
on theſe conveyances, infeftmerfts were immediately taken; but, as 


none of the diſponees made any demand upon Mr Campbell, he re- 
mained ignorant of theſe proceedings till within a ſhort time of the 
general election in 1780, when he took the proper ſteps for getting 
them ſet aſide, by bringing a ſuit of reduction before the court of 
ſeſſion. Captain Sloan Laurie, one of the diſponees, claimed to be 
enrolled at Michaelmas 1780, upon the two merk land of Horſe- 
cleugh, and certain other lands; but to this claim Mr Campbell, 
who was himſelf a freeholder, objected, that the claimant's titles to 
theſe lands of Horſecleugh were null, as tending to create an undue 
multiplication of ſuperiors upon the vaſſal; and, in order to remove 
the plea of jus tertii, he produced his ſummons of reduction duly 
executed againſt the claimant. The freeholders ſuſtained the objec- 
tion; but, upon a complaint being preferred, the court of ſeſſion 
found that they did wrong in refuſing to enrol Captain Sloan Lau- 
rie, and ordered his name to be added to the roll“. Againſt this 
Judgment a reclaiming petition was preferred, in which the merits 
of the queſtion were fully ſtated. It was, in the , place, contend- 
ed, that a deed which infers a multiplication of ſuperiors upon the 
vaſſal, and is granted without his conſent, is altogether void, and, 


rho jure, null; and that, as Mr Campbell had declared that he nei- 


ther 


February 1. 1781. Captain Sloan Laurie contra Hamilton of Sundrum and Camp- 
bell of Skerrington, 
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ther conſented to the conveyance, nor would acknowledge the 
claimant as his ſuperior, and had likewiſe: produced his executed 
ſummons of reduction as a proof of his purpoſe, the freeholders could 
not fail to be ſatisfied, that, as the conveyance, hitherto, had been 
attended with no effect, ſo it could never be attended with any, and 
were therefore not only entitled, but bound in duty, to diſregard it, 
and to reject the claim: That the plea of jus tertii could not take 
place in a queſtion of that ſort: That it was not jus tertii to Mr 
Campbell to make the objection, for he founded not on the right of 
any third party, but upon his own right, and had certainly both a 
title and an intereſt to oppoſe any perſon's exerciſing a privilege as 
his ſuperior who had no legal claim to that character: That there 
ſeemed as little room for that principle in conſidering the proceed- 
ings of the other frecholders; for, although it might be zus tertii to 
a ſhitor to found upon the right of a third party with whom he was 
not conneted by conveyance or inheritance, it could not with any 
e propriety be ſaid to be jus tertn to a judge to determine matters fall- 
ing under his cogniſance; and that the freeholders, when conſider- 
ing the qualifications of claimants, acted in a judicative capacity, and 
were bound to take notice of every objection which was inſtantly 
verified, and needed no inveſtigation or proof, In the next place, it 
was obſerved, that, as one claiming to be admitted to the roll of 
frecholders muſt not only produce a title to the lands, but alſo be in 
poſſeſſion, ſo, in this caſe, it was perfectly clear, that the claimant 
neither had obtained, nor ever could obtain, the poſſeſſion of the 
lands of Horſecleugh, as Mr Campbell, the vaſſal, refuſed to ac- 
knowledge him, and not being bound to do fo, was at liberty to 
with-hold from him all the duties payable to his true ſuperior, even 
ope exceptionis, without the neceſſity of a reduction for ſetting aſide 
the conveyance in the claimant's favour. Under this branch of the 
argument it was farther ſtated, that, with reſpect to the poſſeſſion, 


which was a mere queſtion of fact, it was impoſſible to object the 
plea. 
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plea of jus tertii, or incompetency ; that, if a perſon were to claim 
upon lands, which, by undeniable evidence, were proved to be in 
the poſſeſſion of another, it would be abſurd to ſuppoſe that the 
freeholders were not at liberty to liſten to that evidence ; and that it 
muſt be equally competent to them to reject a claim when ic is pro- 
ved to them that the claimant neither is actually in poſſeſſion, nor 
has a legal title to poſſeſs; that, if Mr Campbell, before the meet- 
ing of the freeholders, had obtained a decree of the court of ſeſſion, 
annulling the claimant's titles, the claimant could not have been en- 
rolled, but that, quoad the queſtion of poſſeſſion, ſuch decree could 
have added no force to the objection; for the production of Mr 
Campbell's title deeds proved the nullity of thoſe in the perſon of 
the claimant, and, joined to the evidence of his publicly diſowning 
the claimant for his ſuperior, afforded demonſtration that no poſſeſ- 
ſion had followed upon his right, and that none could be obtained 
by him in conſequence of that right. Theſe arguments were cer- 
tainly very ſpecious; but they were diſregarded by the court; and 
the petition in which they were ſtated was refuſed “. 
+ A 

* There was ** time for getting this queſtion brought forward in the Houſe of 
Lords before the ſitting of the committee of the Houſe of Commons, appointed to try 
the merits of the controverted election for the county of Ayr. Mr Sloan Lawrie, and 
ſome others in fimilar circumſtances, were accordingly added to the roll, in conſequence 
of the decrees of the court of ſeſſion; but their votes were ſtrenuouſly objected to be- 
| tore the committee; and, in ſupport of the objection, it was contended, that how 


much ſoever the court of ſeſſion might confider themſelves bound to enrol theſe claim- 
ants, while their titles remained unreduced, the committee ought not to admit the votes 
of perſons whoſe titles would, in a ſhort time, be found by the decree of that very 
court to be not only then void and null; but to have been ſo from their dates. It was 
farther obſerved, that whatever regard a court of law might pay to the plea of 5 
tertii, it were abſurd to ſuppoſe that a committee of the Houſe of Commons, when 
judging of a right to a ſeat in tbeir houſe, could be fettered by a plea of that ſort, ſo 
as to bind them to receive the votes of thoſe who bad no legal qualiſication; and that, 
I if the votes in queſtion were to be ſuſtained, a door would: be opened for much evil: 

For, 
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A queſtion, different in ſome reſpects, but ſimilar as to the poirit 
of poſſeſſion, may, with propriety, be taken notice of here, although 
we are not yet come to that branch of a freeholder's qualification. 
Sir John Anſtruther held the Lordſhip of Giffen blench of the Earl 
of Eglinton” for payment of one penny Scots, /i petatur tantum. The 
Earl ſplit this ſuperiority into different parts, for the purpoſe of 
creating liferent freehold qualifications; and to each of theſe life- 
renters he conveyed * the feu- duties of the lands, and others, above 
* diſponed, payable to him by the feuers thereof, from and after 

* the term of Whitſunday 1773, and in time coming, during his 
* life, with the whole caſualities of ſuperiority, non- entry duties, 
and others ariſing from the ſaid rights.“ There was an inaccuracy 
in theſe conveyances, for the Earl's vaſſal did not hold the lands feu, 
but blench of his Lordſhip ; there were therefore no feu- duties to 
be conveyed. The deciſton, however, did not turn upon that cir- 
cumſtance, Beſides the objection of an undue multiplication of ſu- 
periors, which was ſtated in the meeting of the freeholders to the 
claims of theſe liferenters, and upon which theſe claims were rejec- 
ted, it was farther objected in the court of ſeſſion, that, as Sir John 
Anſtruther, the vaſſal, paid only one penny Scots, ſi petatur, for the 
whole Lordfhip, ſo that blench duty neither was divided, nor was 
diviſible, and each claimant had only a right to an undivided ſhare; 
but that it was an eſtabliſhed maxim, that no perſon could be quali- 
hed 


For, as the eonveyances granted by the Earl of Dumfries were unknown to the vaſſal 
till within a ſhort period of the election, when he had not time to get them ſet aſide; 
fo although they were unqueſtionably to. be annulled in the courſe of a few: months, 
they might be revived in the ſame concealed manner, and be again made the found» 
tion of frechold qualifications. at the next general election. The coufffel for Major 
Montgomery: had great confidence in theſe arguments; but the committee, contrary to 
their expectation, ſuſtained the votes. The deciſion of the Houſe of Lords, in the calc 
of Sir James Colquhoun. contra the Duke of Montroſe, had not then been pronoun- 
ced,. 
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fed to vote as-a-freeholder, without having a diſtinct property and a 
diſtinct poſſeſſion ; that it had been ſo found in the cafe of Sir Mi- 
chael Stewart againſt Captain Pollock, March 9. 1760; and that, in 
the conteſted election for the county of Dumbarton in 1724, the 
committee of privileges and elections came to the following reſolu- 
tion, which was approved of by the houſe: That it is the opinion of 
© this committee, that any conveyance of undivided ſhares of the ſu- 
periority of any lands in the ſhire of Dumbarton, in order to mul- 
0 tiply votes, or ſplit an intereſt in ſuch ſuperiority amongſt ſeveral. 
© perſons, with a view to enable them to vote, is contrary to the act 
© of parliament made in Scotland in 1681, intituled, Act concerning 
the election of commiſſioners for ſhires. To this it was anſwered, 
that this reſolution was not applicable to theſe claimants, and that 
they were in a very different ſituation from Captain Pollock, between 
whom and his brother the lands were undivided, as well as their ex- 
tent and valuation; whereas, here, the lands were divided, and each 
diviſion had a ſeparate proportion of the valued rent allotted to it, 
and the caſualities incident to a blench holding would undoubtedly 
fall to the different claimants for the reſpective lands ſeverally con- 
veyed to them; that the objection came, therefore, ſimply to this, 
that they could not ſeparately demand any particular proportion of 
the penny of blench duty payable by the vaſſal; but it was well 
known that blench duties of that kind were never demanded ; and 
how competent ſoever it might be to the vaſſal, in the event of its 
being demanded from him, to inſiſt for a joint diſcharge from all 
theſe liferent ſuperiors, or to refuſe to pay a particular proportion of 
the penny to any one of them, till it muſt be a matter of no conſe- 
quence to him, or to any other perſon, in what manner they might 
agree to divide it amongſt themſelves after they had recovered pay- 
ment of it from him. The court of ſeſſion ſuſtained the objection . 


8g 2 The 


* March 1780, Mr George Ferguſſon contra Montgomery of Broadley and 
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The ſame point was again brought under the conſideration of the 
court in January 1781, when a ſimilar judgment was pronounced“: 
But an appeal having been taken in that n the ** was rever- 
fed in . n of Lords Joh 

Ancitipht were likewiſe en e e eu 8 is e 
this objection, by analogy, to the caſe of feu- holdings. But the 
court of ſeſſion diſtinguiſhed theſe from blench holdings, upon this 
ground, that, although lands conveyed, pro diviſo, to different ſupe- 
riors, are held by the vafſal for one reddends in name of feu · duty, 
there is no pro indiviſo poſſeſſion, as, without any operation of the 
law, the feu- duty divides itſelf in proportion to the different ſhares 
of the ſuperiority held by the different ſuperiors; Wherees' a Nene 
duty 1 is, ar leaſt in general, en of diviſion. e 


N 


Two caſes of a ſingular nature came from Ayrſhire at the gene- 
ral election in 1780. The claimants had each of them conveyances 
to certain parts of the barony of Ochiltree, which was held of the 
Earl of Glencairn for a yearly feu-duty of L. 5; bur, inſtead of aſ- 
figning to them, in general terms, the feu- duties payable out of their 
reſpective lands, theſe conveyances gave to each of them * the ſum of 
, hve ur Sterling yearly, as a AH Rs part, -aPplicable to 

the 


*. January 23. 1781, James Ferrier contra the Honourable Henry Erſkine, The re- 
porter of this caſe mentions the following obſervation. to have been made on the bench: 
The ſuperiority of a tenement holding blench cannot be divided, A blaſt of a horn, 
© a roſe, a pair of ſpurs, cannot be delivered in parts. Where a part of a ſuperiority 
© of this nature is diſponed, no poſſeſſion can be attained on it. A qualification found- 
© ed thereon is purely nominal and fictitious, and Mr Erſkine's enrolment, on this ac- 
count, was unwarrantable,” | 


+ April 17. 1782. No appearance was made by the reſpondent in ſupport of the 
decree of the court of ſeſſion. The pleadings before the court were, however, ma- 
turely confidercd by the noble Lord who moved for the reverſal. 


car. II. | COMMISSIONERS FROM SHIRES. 237 


the lands arid others above diſpbned, of the feu-duty of L. 5 Ster- 
ling, payable by the feuers and vaſſals for the whole barony 
of Ochiltree, contained in the faid feu rights and infeftments. 
thereof, and a proportional patt of the compoſitions, and other 
caſualities of ſuperiority, 'correſponding to the faid feu-duty of 
* 5 ſhillings yearly.” It was accordingly objected, that, inſtead of 
having a right to the caſualities of the ſuperiority of their own lands, 
the value whereof was to depend upon the rents of the parcels ſeve- 
rally diſponed to them, they were to enjoy a certain fixed propor- 
tion of the caſualities 'of the whole barony without any conſidera- 
tion, whether that proportion was juſt and adequate or not. The 
objection was, however, over-ruled e 


— — * cs 


— * 


It is not neceſſary, in order to get upon the roll of Neehollems, 
that a claimant be infeft as abſolute proprietor of the eſtate upon 
which he claims: Even a temporary right is ſufficient, provided it 
does not depend upon the will of another. 


Thus, the act 1681 allows the privilege. of voting for a commiſ⸗ 
ſioner to parliament to perſons infeft 1 in an eſtate for their own life; 
and the granting of liferent rights is now become the moſt common 
mode of creating freehold qualifications, when eſtates are fplit for 
the 2 Io men or ſupporting a | political intereſt Te 

wh When 


February 1. 1781, Sir Alexander Don contra 9 PP Zodem die, Janes. 
M*Rae contra Vun Buſhby. | Jets 


| 


＋ It has become cuſtomary to take infeſtment only i in | the name of the liferenter, by 
which means the precept for giving the infeftment remains entire guoad the fee; and 
the ſame charter may be afterwards made uſe of, for the purpoſe of creating a new life- 
dent qualification, upon the death or renunciation of the former liferenter; whereas, 
if the precept were exhauſted by infefting the fiar likewiſe, no new liferent qualifica- 
ion could be made without a new charter, which is expenſive. 


u 


233 or THE ELECTION:OF- Boon Ill, 


When lands are conveyed to one in liferent, and to another in fee, 
both fiar and liferenter are entitled to be enrolled ; but the liferenter 
having the immediate intereſt, the fiar can only vote in his abſence, 
or in the event of his declining to vote, or being ſubject to ſome 
temporary, perſonal diſqualification, (ſuch as his being at-that oe an 
oſſicer of the cuſtoms or exciſe), if Heoſent, at the weszinga 1 


"4 , — „ 
141 1 


4 - * 


Huſbands are, by the Hat ſtatute, entidea to vote 1 ciaks of the 
freeholds belonging. to their wives, although, they have no infeft- 
ment in their own perſons *. *. The wife muſt, however, be herſelf 
infeft; and, even in that caſe, the privilege does not extend to every 
kind of freehold qualification. By the act 12mo Anne T, it was ex- 
preſsly provided, that no huſbands ſhall vote at any enſuing elec- 
* tion by virtue of their wives infeftments, who are not heireſſes, or 


have not right 1 to the property of the lands on account whereof 
* ſuch vote ſhall be claimed.” This clauſe | 1s rather ambiguous, and 


might have been more clearly expreſſed, It excludes huſbands from 


voting 


It is common to purchaſe annuities, depending, not upon the lives of the purchaſers, 
but upon the lives of others. Suppoſing, therefore, a perſon to receive a conveyance 
to an eſtate in Scotland, not in liferent, but to remain with him during the life of 2 
third party, and to return afterwards to the granter, quaeritur, Will ſuch perſon be en- 
titled to be admitted to the roll of freeholders? He has an equal right to the eſtate du- 
ring the life of the third party, with one to whom an eſtate is conveyed during his own 
life; but ſtill he is neither fiar nor liferenter, and therefore cannot be enrolled. 


FT his is reaſonable; and, of old, huſbands even attended the parliaments, or great 
councils of the nation, in right of the eſtates of their wives. From the record of a 
parliament held at Scone, February 5. 1284, in the reign of Alexander III. we learn, 


that more than one appeared in that right. In 1291, Edward I. ſummoned the ladies 
of Cumberland and Weſtmoreland to attend him at Norham ; and it was far from un- 


uſual in England to ſummon huſbands to parliament in the right of their wives. Sec 
Additional Caſe for the Counteſs of Sutherland, page 81. 


+ Cap. 6. H ult. 
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voting upon lands which their wives do not enjoy as heireſſes, or by 
the courſe of legal ſucceſſion; i but by ſingular titles or purchaſe, the 
courteſy not extending to theſe lands *. It is not, however, ſo eaſy 
to determine whether the word property Is here uſed in contra- 
diſtinction to a bare right of ſuperiority, or in oppoſition to a hfe- 
rent right in the wife that is to expite at her death: But it is under- 
ſtood in the latter ſenſe. A huſband may therefore vote upon his 
wife's infeftment in a bare ſuperiority, but cannot upon her liferent, 
even though domprehending the dominium utile as well as the domi- 


nium directum. 


The ſtatute allows the ſame privilege to the widowers of heireſſes, 
who are entitled to vote in right of the courteſy, which is a liferent 
given by the act of the law, of all the lands in which the wife died 
infeft, as heir to her predeceſſors. 


Appriſers or adjudgers infeft in lands, of the neceſſary extent or 
valuation, are alſo, by the ſame ſtatute, entitled to be enrolled, and 
to vote in the election of a commiſſioner to parliament. This pri- 
vilege, however, they enjoy not during the courſe of the legal re- 
verſion. Until it expire, their right is redeemable at any time when 
it ſhall pleaſe the debtor to pay the accumulated ſum in the adjudi- 
cation, and the intereſt, and may therefore be ſaid to be pendent up- 
on his will; whereas, upon the expiration of the time allowed to 
him for that purpoſe, his right to redeem the lands is forecloſed, 


and the legal transfer made by the adjudication becomes abſolute; 


but where there are two or more adjudgers' of the ſame lands, they 
cannot all be enrolled, or vote, how large ſoever the old extent, or 
valued rent of the lands may be, They are each of them proprie- 


tors of the whole pro indiviſo; and the law allows the character of 


a. 


See February 1. 1681, Sir John Paterſon contra: John: Ord. 
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a freeholder to be aſſumed only by that adjudger who: Was firſt in- 
feft; and; in doing fo, it even favours adjudgers more than volun- 
tary diſponees pro indiviſo, none of whom can be enrolled till they 
obtain a diviſion, how great ſoever the eſtate ſo conveyed to them 
in common may be *. No adjudger can, however, be enrolled, even 
after the expiration of the legal reverſion, unleſs: he be in the poſſeſ. 
ſion of the lands; and, n that gungen the debtor is entitled to 
continue pen the roll T. 5 | Mota; 
Proper wadſeiters of lands, of the holding and of the extent, or 
valuation required by law, are, in like manner, entitled to be enrol- 
led as freeholders; becauſe, until the time of redemption come, they 
have the full enjoyment of the lands, as much as if they were ab- 
ſolute proprietors, and their right is nowiſe pendent on the will of 
the reverſer. Improper wadſetters, on the other hand, are excluded, 
becauſe they cannot be conſidered in the light of proprietors, even 
before the term of redemption. They are not entitled to the full 
rents and profits of the lands: They are bound to account for the 
ſurplus after payment of their intereſt, or, which is the ſame thing, 
to impute it in extinction of the capital ſum due to them, Their 
ſituation is little better than that of thoſe who have got heritable 
bonds or infeftments for payment or ſecurity of money, and who 
are expreſsly excluded by the ſtatute of the 12th, of Queen Anne. 
After the term of redemption is come, proper wadſetters are, in 
one reſpect, upon a ſimilar footing with adjudgers before the ex- 
piration of the legal. The lands may be redeemed from them by 
the reverſer at any ſubſequent term; and their right, from that time, 
8 | is 
* See March 6. 1760, Sir Michael Stewart contra Captain Pollock, and the above 
mentioned reſolution of the Houſe of Commons, of the 23d January 1724. 


+ See June 7. 1748, Home Campbell, .and Kerr, contra Home of Manderſton. 
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is entirely pendent on his will; it may therefore be thought that 
ſuch wadſetters ought not to be admitted to the roll, or, if formerly 
enrolled, ought then to be ſtruck off. But as, in every queſtion of 
this nature, the words of the ſtatutes muſt be the governing rule, 
ſo the act 168 1 appears to be adverſe to ſuch a plea; for it ex- 
preſsly enacted, that the rights to vote proceeding upon expired 
compriſings, adjudications, or proper wadiets, ſhall not be queſtion- 
© able upon pretence of any order of redemption, payment, and ſa- 
« tisfaction, unleſs a decreet of declarator, or voluntary redemption, 
© renunciation, or reſignation, be produced.“ 


A wadſet regularly implies a loan of money, for ſecurity of which, 
the lands, and the enjoyment of them, are pledged to the creditor, 
A diſpoſition of lands, under a power to redeem them for a certain 
ſum, without the intervention of a loan, real or aſſumed, is not a wad- 
ſet, and, by the act of the 12th of Anne, gives no right to vote; and it 
was accordingly ſo found by the court of ſeſſion “. It is, however, 
ſometimes difficult to diſtinguiſh between a wadſet and a redeemable 
diſpoſition. At the election of a repreſentative for the county of Fife 
in 1776, Captain Dalrymple of Fordell claimed to be enrolled upon 
certain lands which had been conveyed to him by Mr Wemyſs of 
Wemyſs, redeemable at Whitſunday 1770, or any ſubſequent term 
of Whitſunday, by payment or conſignation of L. 20 Sterling. The 
word wad/et did not occur in the conveyance, but it bore as fol- 
lows: * Whereas Hugh Dalrymple of Fordell, Eſquire, has made 
payment to me of the ſum of L. 20 Sterling for my granting theſe 
' preſents, whereof I hereby grant the receipt, renouncing all excep- 
tions and objections in the contrary ; therefore, wit ye me to have 
' fold, annailzied, (aliened), and diſponed, as I by theſe preſents ſell, 
* annailzie, and diſpone, to and in favour of the ſaid Hugh Dat- 

II h * rymple, 


* July 1. 1773, Sir James Colquhoun contra Hamilton of Hutcheſon. 
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* rymple, his heirs and aſſignees, heritably, but redeemable always 
* and under reverſion, in manner after mentioned, all and haill the 
£ lands of Powguild, &c. ; providing always, as it is hereby expreſz]y 
* agreed upon, that the lands, and others above diſponed, ſhall he 
* redeemable by me, my heirs and ſucceſſors, from the ſaid Hugh 
Dalrymple, and his foreſaid, at the term of Whitſunday 177, 
years, or at any other term of Whitſunday thereafter, by payment 
making to them, or conſignation for their behoof, of the ſum of 
L. 20 Sterling, upon premonition to be made to them forty das 
preceding, &c. To this title it was objected, that it was not a 
wadſet, but one of thoſe redeemable rights that were reprobated by 
the act of Queen Anne; and, in ſupport of this objection, it was 
obſerved, that a wadſet being an impignoration of land, it muſt ap- 
| pear from the inſtrument by which the land is conveyed, that it is a 
pledge, and that the reverſer and wadſetter ſtand in the relation of 
debtor and creditor to each other; that, of courſe, it muſt be ſtated, 
either that the land is granted in wadſet, or that it is conveyed in 
conſequence of money lent, and as a ſecurity for the repayment ; 
and that the deed of conveyance muſt either bear a clauſe of requi- 
fition, impowering the lender to redemand his money, or ſhew that 
it is competent to him to do ſo ; but that the diſpoſition to Captain 
Dalrymple was altogether in the form of a redeemable ſale, and con- 
tained none of theſe eſſential requiſites to the conſtitution of a wad- 
ſet. To this it was anſwered, that, to the conſtitution of a wadſet, 
it was not neceſſary that there ſhould be a borrower and a lender, | 
loan and a debt; that it might be created without any loan, and be 
granted as a ſecurity for a gratuitous gift ; that, in former times, when 
money was ſcarce, it was the common mode of ſecuring the por- 
tions of younger children; and that, although in many of the mo- 
dern precedents wadſets contained a clauſe of requiſition, yet, in 
the earlier periods of the law of Scotland, no ſuch clauſe was uſual. 
A deciſion of the court of ſeſſion, pronounced in 1754, in the caſe 


* 


* 
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of Monro of Culcairn, where the conveyance bore the grant to be 
made for © certain onerous cauſes and conſiderations,” without men- 
tioning a ſingle ſyllable reſpecting any loan or advance of money, 
or even making uſe of the words wad/et or pledge, was alſo quoted 
on the part of the claimant; and the objection was accordingly re- 
pelled, not only by the majority of the freeholders, but by the court 
of ſeſſion “, and by a committee of the Houſe of Commons, ap- 
pointed to try the merits of the election of Mr Oſwald, againſt whom 
a petition had been preferred by the preſent Sir John Henderſon f. 


It had, on former occaſions, been objected, that the ritles-claimed 
on were not proper wadſets, becauſe they contained no clauſe im- 
powering thoſe to whom they were granted to call for their money; 
but that objection was always over-ruled 4. Such clauſes are not 
indeed neceflary to the conſtitution of wadſets; and, as was obſerved 
in the caſe of Captain Dalrymple, ſeem to be rather a modern in- 
vention. Of old, wadſetters generally got too beneficial bargains to 
think of parting with the poſſeſſion of the lands, and calling back 
their money: And Craig, who, in his treatiſe De Feudis, wrote a 
whole title upon the ſubje& of wadſets, takes no notice of a clauſe 
of that ſort. | 


A wadſet of the bare ſuperiority of ſome lands, and of the full 
property of other lands, yielding a ſmall rent, by which the wad- 
letter took the hazard both of the feu-duty and of the rent, was 
conſidered to be a proper wadſet, and held ſufficient to conſtitute a 


Hhe2 _ freehold 


* March 1776, contra Dalrymple. 
See Douglas's Controverted Elections, vol 4. 


N t July 18. 1745, Frecholders of Roſsſhire contra Monro of Culcairn. January 15. 
_ '755 Galbreath contra Cunningham. 
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freehold qualification, although it was objected, that, by the con- 
tract, the reverſer was to have the benefit of the caſualities of ſupe- 
riority, which might happen to become due before the redemption *, 
The chief anſwer made to this objection was, that caſualities of ſu- 
periority are not the fruits of the lands, or a proper ſubject to be 
relied on for the payment of the intereſt of money ; that the wad- 
ſetter truſted to the rents and feu-duties for payment of his intereſt; 
that, as he gave no conſideration for the chance of caſualities, it waz 
but reaſonable that he ſhould account for them when they fell due, 
but ſtill he was not, on that account, the leſs the proprietor of the 
lands; and that, in like manner, a ſuperior may agree to gift, or 
diſcharge the caſualities, and yet remain ſuperior, and be entitled, 
as ſuch, to a vote. It might alſo have been obſerved, that a vote 
upon a ſuperiority had been ſuſtained, although the ſuperior had 
diſcharged the feu-duty for ever. So it was found, July 30. 1740, 
freeholders of Dumfries-ſhire contra Ferguſſon of Craigdarroch. At 
the ſame time, it may be doubted if the deciſion mentioned in the 
note was perfectly well founded. A ſuperior may diſcharge the 
feu- duty for ever, and yet remain ſuperior; but, were he to con- 
vey it to a third party, it might not be ſo clear that he could, with 
ſafety, take the oath of poſſeſſion: And the ſame ſhould ſeem to 
hold, even a fortiori, when he gives away the caſualities of ſuperi- 
ority. Indeed, in this particular caſe, the title upon which the 
vote was claimed, ſhewed that the caſualities were reſerved, and, on 
that account, the oath of poſſeſſion might not be conſidered as a 
ſtumbling block in the way. Still, however, the complete right of 
ſuperiority was not conveyed when the caſualities were retained, 


* March 6. 1754, Campbell of Succoth contra Stirling of Herbertſhire. 
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A wadſet of ſuperiority, where the feu-duty was preciſely equal 
to the legal intereſt of the age en was Iikewiſc found 
a proper wadſet, ſo as to entitle to a vote 


Wadſetters ceaſe to have a right to vote, and may, of conſe- 
quence, be ſtruck off the roll, as ſoon as a deelarator of redemption, 
or a voluntary reſignation, or even a renunciation, is obtained by 
the reverſer : But as, by the wadſetter's infeftment, he is conſtitu- 
ted proprietor of the lands, and the reverſer is diveſted of all right 
to them, other than the power of redemption, it is a queſtion of 
ſome difficulty whether a ſimple renunciation by the wadletter, 
though duly regiſtered, can ſo far reſtore the reverſer to his eſtate 


as to entitle him to be admitted to the roll of freeholders. As the 


law formerly ſtood, the ſuperior was not bound to receive the re- 
verſer again as his vaſſal, even although the wadſetter had granted a 
diſpoſition and a procuratory of reſignation in his favour, To ob- 
viate this-inconveniency, it was cuſtomary to obtain letters of regreſs 
from the ſuperior, by which he became bound to give the reverſer 
acceſs to the property upon his redeeming the lands. That, how- 
ever, is now unneceſſary, the act of the 2oth of George II. cap. 
50. obliging all ſuperiors, upon getting payment of the compoſition 
due to them on ſuch occaſions, to receive any one as their vaſſal 
who produces a grant by the former vaſlal, containing a procura- 
tory of reſignation, But {till the difficulty remains, whether a bare 
renunciation, without a reſignation in the hands of the ſuperior, and 
a new charter and infeftment following upon fuch reſignation, can 
have the effect to reſtore the reverſer to his former right. According 
to the nice notions of the feudal law, it cannot, and, confequently, 
ſhould not entitle him to be admitted upon the freeholders roll. 
But, as the ſtrict feudal rules have, of late years, been ſometimes 


{lighted 


February 22. 1760, Grant of Drumphad, &c. contra Campbell. 
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flighted in queſtions of enrolment, a ſimple renunciation may, perhaps, 
ſome time or other, be held ſufficient. A wadſet, though ſeemingly a 
right of property, is, in reality, only a conſideration for the uſe of mo- 
ney; and, viewing it in that light, it may be thought more conſiſtent 
with juſtice and equity, that, after a renunciation, which is attended 
with little expence, the reverſer ſhould have the full benefit of his pro- 
perty *. If, in any caſe, it ſhall be ſo decided, it ſhould ſeem a neceſſary 
conſequence, that the renunciation of the wadſetter need not be re- 
corded a year before the reverſer can claim to be enrolled ; for a 
judgment holding a ſimple renunciation ſufficient to entitle him to 
be enrolled, muſt proceed upon the footing of the wadſet's opera- 
ting only as a temporary diſqualification. But, where a reverſer a- 
dopts the more formal and expenſive method of re-inveſting him- 
ſelf by obtaining a new charter upon the reſignation of the wadſet- 


ter, it ſhould ſeem that he cannot be enrolled till a year after the 


reſignation of his infeftment upon ſuch charter; for, in ſuch a caſe, 
he appears in the light of a purchaſer or ſingular ſucceſſor, It is, 
however, rather inconſiſtent, that, in this reſpect, the reverſer 
ſhould be in a better ſituation, by accepting of a bare renunciation 
from the wadſetter, than if he had obtained a new charter of re- 
ſignation. On that account, therefore, as well as on the feudal 
principles, the propriety of holding a renunciation to be ſufficient 
to entitle the reverſer to get upon the freeholders roll, may be 
doubted. 


Although an infeftment has been claſſed as one of the eſſential qua- 
lifications reſpecting the title, yet it is not always neceſlary that the 
perſon who claims the right to vote be himſelf infeft. We have 


already 


This queſtion occurred in 1767, in the caſe of Sir George Lockhart, but was not 
ultimately determined in the court of ſeſſion, the parties having ſettled amicably. 
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already ſeen one inſtance of this, in the caſe of huſbands who are 
entitled to vote in virtue of their wives infeftments. Another oc- 
curs in the caſe of apparent heirs, who, by the act 1681, are al- 
lowed the ſame privilege, if they are in poſſeſſion, by virtue of their 


predeceſſor's infeftments, of lands of the holding and of the extent 
or valuation required "T7 law. 


The word ell, uſed in this part of the ſtatute, is not, how- 
ever, always to be confined merely to an inſtrument of ſeiſine. 
The legiſlature thought it reaſonable, that perſons in a ſtate of ap- 


parency, ſhould-have the ſame right to vote which their predeceſ- 


ſors enjoyed, without waiting till they made up the proper feudal 
titles in their own perſons. But ſtill it behoves them to ſhow that 
their predeceſſors had a ſufficient freehold qualification, That can- 
not be done by the production of an inſtrument of ſeiſine alone, 
without its warrant. Such inſtruments make but a part of the title. 


Taey are only the bare aſſertions of a notary and the witneſſes, and 


afford no right to lands without a proper warrant. It is, therefore, 
neceſſary that the charter or precept upon which they proceed be 
likewiſe produced, more eſpecially as, if any legal objection lies to 
them, the ſeiſine is of no avail, The act of the 16th George II. 
does, accordingly, ſpeak with more preciſion upon this point, when 
it declares, in general terms, That no heir apparent ſhall be enrol- 
led until his predeceſſor's 7:#les are produced, and allowed by the 
* freeholders as a ſufficient qualification for his voting for a mem- 
ber of parliament.” Nor is this production the leſs neceſſary that the 
_ predeceſſor had himſelf ſtood upon the roll. It frequently happens, 
that, through inadvertency, perſons are put upon the roll without 
2 ſufficient title; and although, after being once enrolled, they 
muſt continue for life, unleſs a challenge be brought within four 
calendar months, or an alteration of their circumſtances take place, 


it by no means follows that their apparent heirs mult likewiſe be 


enrolled. 
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enrolled upon the ſame defective titles. At the general election in 1780, 
Moodie of Melſetter claimed to be enrolled a freeholder of the county 
of Orkney, as apparent heir of lands on which his father had Rood on 
the roll for many years, and to whoſe qualification, it was notori- 
ous, no objection lay; but, having produced only his father's in- 
ſtrument of ſeiſine, without its warrant, the freeholders rejected his 
claim, and their judgment was affirmed in the court of ſeſſion“. 
The claim of another gentleman, Traill of Holland, was ſet aſide 
by the court of ſeſſion, although he produced the neceſſary titles, 
and although both his father and grandfather had been enrolled up- 
on the ſame lands, becauſe there appeared a defect in the prone of 


his having the valuation required by law f. 


From this general rule, that the production of an inſtrument of 
ſeiſine alone, without its warram, is not ſufficient to entitle an ap- 
parent heir to be admitted to the roll, there 1s, however, one ex- 
ception. By an act of the Scottiſh parliament, 1594, cap. 218. it 
was declared, that, after the lapſe of forty years, the want of a pre- 
cept, iſſued by the chancery in conſequence of a retour on a brieve 
of mortanceſtry, ſhould be no cauſe of reduction, or of any quarrel 
whatſomever. An inſtrument of ſeiſine, bearing to have proceeded 
upon a precept of that ſort, is, therefore, itſelf, a ſufficient title 
after the lapſe of forty years; and, of courſe, the heir apparent 
of a perſon who has poſſeſſed in virtue of ſuch. a ſeiſine for 
that period, is under no obligation to produce the precept upon 
which it is produced. It is not a neceſſary link in his titles. The 
want of it creates no defect in his right to the lands, or to the en- 
joyment of any privilege to which they would otherwiſe entitle 

f him. 


* February 10. 1781, Moodie contra Baikie. 


+ February 10. 1781, Haldane contra Traill of Holland. 
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him. The predeceſſor, if not formerly upon the roll, muſt have 
been admitted to it upon production of the ſeiſine alone, after the 
lapſe of forty years, and the titles that would have afforded a free- 
hold qualification to him, muſt be equally available in that, as in o- 
ther reſpects, to his heir. So it was decided in the before mention- 
ed caſe of Mr Traill 9K Holland. 


Neither the act 168 1, nor the ſtatute of the 16th of George II. di- 
ſtinguiſhes whether the predeceſſor ſtood on the roll or not; it is ſuffi- 
cient that his titles were ſuch as to give him a right to be enrolled : 
That, however, is abſolutely neceſlary : And hence it muſt follow 
that, if he has died, within leſs than a year from the regiſtration of 
his infeftment in lands acquired by himſelf, and not tranſmitted to 
him by ſucceſſion, his heir apparent muſt wait the expiration of 
that year before he can enter his claim; for it never could be the 
intention of the legiſlature to put apparent heirs upon a better 
footing than their predeceſfors, who were actually infeft. 


Sir George MKenzie obſerves , that a perſon claiming right to 
the eſtate of his grandfather, by the mother's fide, cannot be en- 
rolled until he be aQually ſerved heir; becauſe it is, in law, 
preſumed that there is an heir-male, until the contrary be pro- 
ved by a ſervice. The propriety of this exception, for which there 
1s no foundation in the words of the ſtatute 1681, may, however, 
be doubted, It ſhould rather appear to be ſufficient, that the right 


of apparency was known to the freeholders, whether the ſucceſſion 
flowed from a paternal or a maternal relation. At any rate, there is 
no neceſſity for an infeftment, the ſervice itſelf affording ſufficient 
evidence of the claimant's being the neareſt heir, 


Ii An 


Obſervations, pag. 468. 
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An apparent heir was found entitled to be enrolled, although his 


predeceſſor had executed a diſpoſition of the lands, with a procura- 


tory and precept, in favour of a third party, the diſponee having, 
for a fum paid, granted an obligation not to become the crown's vaſ. 
fal, by taking an infeftment on the procuratory, or obtaining a 
charter of confirmation during the life of the apparent heir *. But, 
where the predeceſſor's right is of a revocable nature, the granting a 
diſcharge of the power of revocation to the heir will not entitle him 
to be enrolled upon his apparency F. The apparent heir can only 


be enrolled, as ſuch, upon a title that would have afforded a good 
qualification in the predeceſſor; but the predeceſſor could not have 


been enrolled upon a revocable diſpoſition, and the diſcharge | Is a 
new title granted to tile heir himſelf. 


It is no objection to an heir's being immediately enrolled, that he 
has made up titles to the lands in his own perſon þ. The privilege 
is not given to heirs, becauſe they are in a ſtate of appareney, but 
becauſe it is reaſonable, that, when the ſucceſſion opens to them, 
they ſhould have the ſame right to vote which their predeceſſors en- 
joyed, although they have not completed their feudal titles. It 
would, therefore, be inconſiſtent to put them upon a worſe foot- 
ing on account of their having made up ſuch titles, by poſtpo- 
ning their enrolment till a year after the regiſtration of their infeft- 
ments. 


Huſbands 


March 5. 1755, Murray contra Neilſon. The obligation was not recorded; but 
no objection was made on that account. See the caſe of Ferguſſon of Auchinſoul, to 
be mentioned in the ſequel. 


+ March 3. 1753, Abercrombie contra Gordon. 


t] anuary 17. 1755, Galbraith contra Cunningham. 
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Huſbands cannot vote upon the apparency of their wives; and 
are only entitled to that privilege when the wife is inſeft . But it 
is not neceſſary for the huſband to wait a year after her infeftment 
before he can be enrolled f. 

It may be aſked, whether one who wants to be enrolled as an ap- 
parent heir muſt lodge a claim with the ſheriff-clerk two kalendar 
months before the Michaelmas meeting? That point has never been 
preciſely decided; but, from a judgment pronounced in a late caſe, 
it appears to have been the opinion of the court of ſeſſion that a 
claim was neceſſary. In that caſe, an apparent heir had actually 
lodged a claim, and was accordingly enrolled: And a complaint 
having been preferred, in which it was ſtated, that the claim was 
defective, in reſpeC that it neither mentioned the dates of the pre- 
deceſſor's titles, nor the particular lands upon which the claimant 
deſired to be enrolled, nor their extent or valuation, the court ſu- 
ſtained the objection, and ordered him to be ſtruck off the roll +. 
But, if a claim had been unneceſſary, it muſt have been a matter of 
no conſequence that the apparent heir had lodged one that was de- 
fective. Indeed, the words of the act of the 16th of George II. 
which orders claims to be lodged ſo long before-hand, for the pur- 
poſe of preventing ſurpriſe, are general, The ſtatute makes no ex- 
ception with regard to apparent heirs more than others who apply 
to be admitted to the roll. And, as it is not neceſſary to the en- 
rolment of an apparent heir, that his predeceſſor ſhould have ſtood 
upon the roll, it is equally reaſonable that the freeholders have time 


112 to 


* 12mo Annae, C. 6.4 ult. January 9. 1745, freeholders of Lanarkſhire contra 
Hamilton of Wiſhaw. | 


＋ March 7. 1781, Dalrymple and Bremner contra Farquhar Gray. 
+ March 3. 1773, Gordon contra Abernethy of Mayen. 
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to examine into the titles to be prüduced by apparent heirs, as to in. 
veſtigate thoſe to be founded on by ſingular ſueceſſors. 53 


When it is in view to eſtabliſh a freehold <oalifcatich upon a 
bare ſuperiority, the claimant muſt be able to ſhew that he has a 
proper feudal vaſſal in the lands. It has, accordingly, been deter- 
mined, that a diſpoſition of lands, containing an aſſignation to a 
charter, but reſerving the property, or dominium utile, to the granter 
of ſuch diſpoſition, does not afford a title for enrolment “. A ſu- 
baltern holding cannot be eſtabliſhed in that manner by a ſimple 
reſervation ; and when a perſon intends to part with the ſuperiority 
of his lands, in order to give a freehold qualification to another, the 
belt method is to ſeparate the property from the ſuperiority before- 
hand, by granting a feu-right to a third party, and then to execute 
a diſpolition of the lands to the perſon who is to get the qualifica- 
tion, with an exception of that feu-right from the warrandice (war- 
ranty), after which the diſponer needs only a re-conveyance from 
the third party, to whom the feu was given, to veſt the Property; or 
deminium utile, in his own perſon FT. 2 ROE, 


The laſt qualification, ſo far as it relates to the title, is, that the 
claimant be actually in poſſeſſion of the lands. This is a moſt falu- 


tary regulation to prevent fictitious freeholds being reared upon 
| ſimulate 


F 1759, Elliot contra Shaw and Oliver. 


+ When an eſtate is to be ſplit into a number of parts for the purpoſe of eſtabliſl- 
ing as many freehold qualifications, the conveyancer ought to be attentive in order to 
prevent doubts and queſtions with regard to undivided feu or blench duties. The mode 
adopted by Earl Panmure, above taken notice of, was exceedingly cautious; for as man 
feus were granted as freehold qualifications were intended. That, however, muſt have 
been attended with a very confiderable expence. See another method in the report ol 
the caſe, January 9. 1755 Forreſter contra Fletcher. The feu-right may declare, i 
graemio, its own purpoſe, and that the feuer is bound to reconvey. 


—_— 
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* 


ſimulate titles in perſons who have no real intereſt! in the eſtate, in 
virtue of which they claim a right to vote; and, in order to carry 
it into execution, the utmoſt attention on the part of the ature 


has been Eg e 


The act of the 12th of Anne, cap. 6. after obſerving, that, of 
late, ſeveral conveyances of eſtates had been made, in truſt, or re- 
deemable for eluſory ſums, nowiſe adequate to the true value of 
the lands, on purpoſe to create and multiply votes, contrary to the 
true intent and meaning of the laws in that behalf, did, therefore, 
inter alia, enact, That, from and after the termination of the 
then parliament, it ſhould be lawful to any one of the electors pre- 
ſent at a meeting for election, who ſuſpected any perſons to hold 
their eſtates in truſt, and for the behoof of others, to require the 
preſes of the meeting to put to ſuch perſons the following oath ; 
and that thoſe who refuſed to ſwear and ſubſcribe ſuch oath ſhould 
be incapable of voting, or of being eleCted at that meeting. The 
oath runs thus: I A. B. do, in the preſence of God, declare and 
© ſwear, that the lands and eſtate of for which I claim 
to give my vote in this election, are not conveyed to me in truſt, 
or for the behoof of any other perſon whatſoever : And I do ſwear, 
before God, that neither I, nor any perſon, to my knowledge, 
* in my name, or by my allowance, hath given, or intends to give, 
any promiſe, obligation, bond, back- bond, or other ſecurity, for 
* re-diſponing or re-conveying the ſaid lands and eſtate, any man- 
* ner of way whatſoever, And this is truth, as I ſhall anſwer to 
© God.” ; 1 


0 


This oath, not being thought ſufficiently comprehenſive to guard 
againſt the evil the legiſlature had it in view to prevent, the follow- 
ing was ſubſtitured in its place, by an act of the 7th of George II. 
cap. 16. I A. B. do, in the preſence of God, declare and ſwear, 
| That 
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© That the lands and tive of 8 for which. L claim a 


© right to vote in the election of a FR "Ree to ſerye in parliament 


for this county, or ſtewartry, is actually in my poſſeſſion, and do 
* really and truly belong to me, and is my own Proper eſtate, and 
is not conveyed to me in truſt, or for, or in behalf of any other 


perſon whatſoever; and that neither I, nor any, perſon, to my 
knowledge, in my name, or on my account, or by my allowance, 
hath given, or intends to give, any promiſe, obligation, bong, 
back-bond, or other ſecurity whatſoever, other than appears from 
the tenor and contents of the title upon which I now claim a right 
to vote, directly or indirectly, for re-diſponing and re-conveying 
the ſaid lands and eſtate, in any manner of way whatſoever, or 


for making the rents or profits thereof forthcoming to the uſe or 


benefit of the perſon from whom I have acquired the ſaid eſtate, 
or any other perſon whatſoever ; and that my title to the ſaid 
lands and eſtate is not nominal or fictitious, created or reſerved in 
me in order to enable me to vote for a member to ſerve in par- 
liament, but that the ſame is a true and real eſtate in me, for my 
own uſe and benefit, and for the uſe of no other perſon whatſo- 
ever. And that 1 is the truth, as I ſhall anſwer to God. | 


The ſtatute appoints this oath to be taken, when required, * by 
every freeholder who ſhall claim to vote at any election of a mem- 
ber to ſerve in parliament for any lands or eſtate, in any county 
or ſtewartry in Scotland, or who ſhall have right to vote in ad- 
juſting the rolls of freeholders, &c. before he proceed to vote in 
the choice of a member, or on adjuſting the rolls.” And it fur- 


ther enacts, © That, in caſe he ſhall refuſe, if required, to take and 
© ſubſcribe the oath aforeſaid, his vote ſhall not be admitted or al- 
© lowed, and his name ſhall forthwith be erazed out of the roll of 


* freeholders: And in caſe any perſon ſhall preſume, wilfully and 


_ * falſely to ſwear and ſubſcribe the ſaid oath, and ſhall be thereof 


* lawfully 
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© lawfully convicted, he mall incur the pains and pliner of 
« perjury, and be proſecuted for the ſame, according to the laws 
and forms in uſe i in Scotland “. 


At the selig bf the freeholders of the ſhire of Ayr, held for 
electing their repreſentative to the laſt parliament, Mungo Camp- 
bell, who had been enrolled the year before, voted in the choice of 
preſes and clerk ; but, before any other buſineſs was. begun, or any 
queſtion ſtated that could give occaſion to a vote, he was called up- 


on to take the above recited oath; upon which, without ſaying any 


thing, he ſlipped out, and withdrew from the meeting. The free- 
holder who had required him to take the oath, inſiſted that his name 
ſhould be erazed from the roll; but the majority of the meeting re- 
fuſed to do ſo. A complaint was next preferred to the court of 
ſeſſion; and, although Mr Campbell, in his anſwer, contended that 
the oath could not be put till he was proceeding to give a vote, and 
that his going out of the court upon its being put to him at a time 
when no queſtion was before the meeting, could not, upon a ſound 
conſtruction of the ſtatute, be interpreted a refuſal to take it, the 
court found, That the reſpondent having wilfully abſented him- 
* ſelf after the truſt oath was deſired to be put, is to be held as re- 
* fuſing to take the oath : Therefore, found the freeholders of the 
county of Ayr did wrong in refuſing to expunge the name of the 
ſaid Mungo Campbell reſpondent from the roll of freeholders of 
* ſaid county, and granted warrant to, and ordained the ſheriff- 
* clerk of the ſaid county of Ayr, forthwith to expunge the name 
* of the ſaid reſpondent from the faid roll.“ The court likewiſe 


condemned Mr Campbell in coſts, which they taxed to L. 5, and 


che expence of extracting the warrant f. 


By 


The act appoints this oath to be extended on parchment, and the tenor of it. 
ſhews that a ſeparate copy muſt be made out for every perſon by whom it is taken. 


+ December 9. 1780, Ferguſſon contra Campbell. 
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By the ſame ſtatute, it was appointed, that every freeholder, be- 
fore he is either enrolled, or admitted to vote at an election or meet. 
ing for enrolment, in any queſtion for the choice of a preſes or 
clerk, or other queſtion whatſoever, ſhall be obliged, (if required 
by any other freeholder preſent); to take and ſubſcribe, the oaths 
appointed by law to be taken by eleQtors of members to ſerve in 
parliament, when required fo to do, which oath the prefes or clerk 
of the meeting 1s impowered and required to adminiſter. It has 
been made a queſtion, whether this part of the ſtatute, allowing oaths 
to be put before the election of preſes and clerk, relates ſolely to 
the oaths to government ? or whether it likewiſe comprehends the 
oath of truſt or poſſeſſion firſt introduced by the act of the 12th of 
Queen Anne, and amended by this act of George II.? At the 
election of a repreſentative for the ſhire of Aberdeen in 1734, a 
motion was made to put it before chooſing the preſes and clerk, but 
that motion was over- ruled. In 1764, it was put to, and taken by 
ſeveral of the freeholders of the ſhire of Perth; but one of them 
having declined it, the matter was not puſhed further at that meet- 
ing. In the courſe of the complaints that followed the election for 
the ſhire of Cromarty in 1768, an inquiry was made into the prac- 
tice; and reports were obtained from about twenty different coun- 
ties, that it was not cuſtomary to put it till after the election of the 
preſes and clerk. At laſt the point came to be ſolemnly tried in the 
courſe of certain complaints from the ſhire of Murray, where this oath 
had been tendered, but was refuſed to be taken before the election 
of preſes and clerk, at the Michaclmas meeting 1772. The court of 
ſeſſion found, that the oath. was lawfully tendered at that meeting“ 
But the Houſe of Lords reverſed the decree, and found that it 


could not be put f. 


The 


* February 24. 1773, Sir Ludovick Grant, and others, contra Archibald Duff. 


+ March 31. 1773. This ſeems to merit the attention of the legiflature. It of- 
| ten 
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The oath bears, that the lands on which the claim to vote is reſt- 
& are actually in the poſſeſſion of che claimant; but corporal poſ- 
ſeſlon, or what, in oppoſition, to civil, is termed natural poſſeſſion, is 
aot neceſſary. The word muſt be here interpreted according to its 
legal ſenſe. Thus, the poſſeſſion of a liferenter is held to be poſſeſ- 
ſion by the fiar ; and the poſſeſſion, of adjudgers, before the expira- 
tion of the legal reverſion, is underſtood to be poſſeſſion by the own- 
er. Even the right to poſſeſs, though not actually carried into exe- 
cution, is ſufficient. , A decree of maills and duties, or a poinding 
of the ground, (two. modes of forcing payment of rents or feu- 
duties), affords legal poſſeſſion, although nothing be hitherto uplift- 
ed. Indeed, blench duties, ſuch as a peacock's feather, a pair of 
ſpurs, or a penny, ſi petatur tantum, are ſeldom, if ever, demanded 
from vaſſals; but ſtill the ſuperiors are legally in poſſeſſion, and in 
ſafety to take the oath. They may do ſo, even although they have 
diſcharged: the feu-duty for ever. It is enough that they remain 
ſuperiors. It is not any pecuniary benefit they may reap, or be en- 
titled to reap, that gives them a right to vote. It is the Lordſhip, 
or ſuperiority, that gives that right ; and, as long as it remains ſub- 
ſtantially and truly with them, they are in ſafety to take the oath; 
the poſſeſſion of their vaſſals being, in the eye of law, their own 
poſſeſſion. | 


33 The 


ten happens that the party which carries the queſtion in the choice of the preſes, does 
thereby carry the election; and, it ſeems unjuſt, that thoſe who, by reaſon of their 
not being able to take the truſt oath, cannot vote directly in the election of a mem- 
ber, ſhould be allowed to do ſo indirectly by voting for a preſes, whoſe deciſive or caſt- 
ing vote may give the election to the perſon whoſe intereſt they want to ſupport. The 
allowing the oaths to government to be put before the election of the preſes, was cal- 
culated to prevent the diſaffected from having it in their power to decide the fate of 
an election : And it is equally reaſonable, that thoſe who have no real eſtate, and, on 


that account, cannot, with a ſafe conſcience, take the truſt oath, ſhould likewiſe be de- 
prived of that power. 
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The words * pomioal or nietitious, created or reſerved, in order to 
© enable. to vote. for a member to ſerve. in parliament) have been 
productive of many queſtions ; and the court of ſeflton, from a 
taudable anxiety to carry into effect what appeared to them to be 
the intention of the legiflature, perhaps went farther ſome years 
ago, than, as mere interpreters of ftatutes, they had authority to do, 


The firſt inflance I find of this objeQion being ated againſt a 
title, occurred in 1745, in the cafe of Burnet of Crigie. That 
gentleman received a diſpoſition of certain lands from his father, to 
whom he afterwards granted a charter of the fame lands, to be held 
blench of himſelf. The freeholders objected to his claim to be en- 
rolled, that he had no real eſtate, and that his title was manifeſtly 
colluſtve and nominal, or fictitious, created in order to make a vote. 
But it being anſwered; that a bare ſuperiority was a good title, and 
that the ſon's intereſt, of how little value ſoever it might be, was 
real, and not held for the behoof of any other DO the court 
of {non nne the e 5 | 


The queſtion ban however: again brought vader conſideration, 
by a reclaiming petition, in which it was chiefly urged, that it be- 
hoved the claimer of a vote to ſwear that he had not made any dif 
poſition of the lands, or rents, other than appeared from the contents 
of the titles under 'which he claimed, the court altered their firſt in- 
terlocutor, and ſuſtained the objection f. This ultimate judgment 
of the court appears, therefore, not to have proceeded” upon the ob- 
jection of nominal and fictitious, but upon the former part of the 
oath of truſt, relative to rediſponing, or reconveying the eſtate, or 


making the rents or profits forthcoming to- the uſe or benefit of the 
perſon 


July 31. 1745,. the freeholders of Kincardineſhire contra Burnet of Crigie. 


+ June 19. 1746. 
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perſon from whom it was acquired *. Had the conveyance to the 
ſon contained an obligation upon him to rediſpone the property, or 
dominium utile, to the father, there would have been no room for 
the objection. It Was, indeed, objected in 1753, to the titles produ- 


ced for three ſeveral claimants, that they were nominal and ficti- 


tious, becauſe the diſpoſitions upon which their charters proceeded 
contained a proviſo, that, as ſoon as they had completed their rights 
to the lands, as immediate vaſſals of the crown, they ſhould recon- 
vey the property to be held feu of themſelves for a ſmall feu- 
duty, and that the caſualities of the ſuperiority, ſhould be taxed to 
ſmall eluſory ſums. But as, in that caſe, there was no obligation 
upon theſe claimants other than what appeared from their own 
titles, and it could not be diſputed that a bare ſuperiority gave a 
good right to vote, the court of ſeſſion repelled the objection f. 


In 1757, the Earl of Glencairn conveyed the fuperiority of cer- 
tain lands to Mr Porterfield, who was the vaſſal in theſe lands. Mr 
Porterfield obtained a charter upon the procuratory of reſi ignation 
contained in the diſpoſition, and, without taking infeftment in his 
own name, immediately conveyed two parcels of the lands to two 
of the Earl's nephews in liferent, and to the Earl himſelf in fee. 
Theſe two liferenters being infeft, and having claimed to be enrol- 


led, it was objected, that their titles were plainly nominal and ficti- 


tious. But it being anſwered, that each of them had a true and real 
eſtate; that they were under no promiſe or back-bond, and held their 
ſuperiorities in truſt for no perſon whatever; and that it was no ob- 
jection to a claimant, that his chief view in purchaſing the right un- 
der which he claims was to entitle him to the valuable privilege of 


voting for a member to ſerve in parliament, unleſs it could likewiſe 
K k 2 be 


» See this Caſe as ſtated in the Remarkable Deciſions, No. 75. 


+ January . 1755, Forreſter and others contra Fletcher and others. 
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pe proved that mis right wüs nominal and GAlGows 6, 6. not a real 
and true” eſtate in himſelf; but held in truſt for ſome other Perſon, 
the court repelled the objection v. A ſimilar judgment was pro- 
nounced in the courſe of the ſame month , in the caſe of Grant of 
Drumphad, where it was contended, thar, from the very manner in 
which the titles were made up, it Was plain that the claimant had 
acquired the eſtate, not for his own behoof, but to ſerve the granter; 
and that, as the law reprobated all ſuch nominal votes, fo, if the 
court wer fariafiea from the face of the deeds, and from the nature 
of the tranſaction, that the claimant's titles came under that deſerip- 
tion, it was the fame thing as if he had acknowledged upon oath, 
ene his qualification was nominal and fictitious. A till ſtronger 

| caſe 


February 5. 1760, Campbell of Shawfield and Graham of Gartmore contra Muir 
of Caldwall. Thoſe who do not conſider the view of the legiſlature in introducing 
the truſt oath, and take every part of it ſeparately, are apt to think, that no man can 
ſubſcribe it, with a ſafe conſcience, who purchaſes a ſuperiority for the ſole purpoſe of 

entitling him to vote in the election of a member to ſerve in parliament. They are, 
however, too ſcrupulous. From the preamble of the act of Queen Anne, we may 
plainly perceive, that no more was intended than to put a check to the practice of 
giving eſtates in truſt, or redeemable for eluſory ſums, on purpoſe to create and multi- 
ply votes; and, although the oath preſcribed by the ſubſequent act of the 7th of 
George II. is more minute and particular, we have no reaſon to think that any thing 
farther was then intended. It is not to be ſuppoſed that the legiſlature could mean to 
prevent people from purchafing ſuperiorities for the purpoſe of acquiring frechold qua- 
lifications; all they had in view was to reſtrain the creating of nominal and fictitious 
eſtates for that purpoſe ;, and the concluſion. of the oath, which gives the deſcription of 
2.good qualification, in oppoſition-to one that was meant to be reprobated, thows, that 
no more is requiſite than that the eſtate, ſuch as it is, be a true and real eſtate i in the 
freeholder, for his own uſe and benefit, and for the uſe of no other perſon. The de- 
ciſion here quoted gives therefore a juſt interpretation of that oath. It has accordingh 
been held ſufficient to entitle a purchaſer to-a diminution of the price, that the lands 
fold to him were erroneouſly ſaid, at the time of the bargain, to afford a freehold qua» 
lIification. See June 23. 1757, McLean contra M Neil. 


+ February 22. 1760. 
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caſe occurred in 1761 * but, although it was obſerved from the 
bench, that the title conveyed no real intereſt in land, the claimant 
being only entitled to receive from his vaſſal one penny Scots of 
blench duty yearly, yet, as it had been decided in the other caſes, 
that no regard was to be paid to the value of the eſtate, provided 
the claimant was really and truly veſted in the 5 7 80 of ſuperiority, 
the court repelled the objection. 


* 


But, in the courſe of the queſtions that aroſe with regard to many 
freehold qualifications, made up in the view of che general election 
which happened in 1768, the court of ſeſſion took rather a different 
turn. Influenced by the words of the truſt oath, above taken no- 
tice of, viz. that the eſtate on which the freehold is claimed is not. 
nominal or fictitious, created or reſerved in order to enable to vote 
for a member of parliament, they laid hold of every cireumſtance, 
ariſing either from the face of the deeds, or from the acknowledge- 
ment of parties, which tended in the leaſt to ſhow, that the titles of 
the claimants had not been executed with a view to grant them a 
real eſtate for their own uſe and benefit, but merely in order to en- 
able them to vote; and, upon that footing, they not only diſmiſſed. 
the complaints of many whom the freeholders had refuſed to admit 
zpon the roll, though on other grounds, but alſo ordered a number 
of others to be ſtruck off who had been actually enrolled; without 
any ſuch objection. being moved againſt them in the meeting of the 
freeholders; and, although complaints which had been brought a- 
gainſt the enrolment of ſome of thoſe perſons, upon other grounds, 
had been diſmiſſed by interlocutors. that were ſuffered to become fi- 
nal, yet, where the decrees were not extracted, they conſidered them 
as ſtill. in dependence, and, upon a wakening of ſuch of them as 

were 


July 28. 1761, Stewart and others contra Dalrymple and others. 


* "6. — * on "1 
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were fleeping * allowed the chietion to be received; nay, farther, 
they Aide thoſe who had taken the truſt oath in the meetings 
of the freeholders, to anſwer ſpecial interrogatories, for the purpoſe 
of diſcovering whether their qualifications were nominal and fictitious, 
or created on purpoſe to enable them to vote, and, upon their reſu- 
ſing to anſwer, held them to have confeſſed theſe i A and 
ordered them to be ſtruck off the roll. V 


To mention all the caſes of this kind that were determined by the 
court of ſeſſion would fill a large volume. The moſt common me- 
thod of giving freehold qualifications then practiſed, was by grants 
of liferents or wadſets; and it will ſuthce to give an nance from 
each. 


David Wallace, merchant in Aberbrothock, claimed to the event 
at the Michaelmas meeting of freeholders of the county of Forfar 
held in 1767, as being infeft in the liferent of the ſuperiority of 
certain lands, in confequence of a conveyance from Earl Pan- 
mure, and an aſſignment to the precept of ſeiſine in his Lordſhip's 
crown charter, fo far as it related to theſe lands. The feu-dutics 
payable by the vaſſal (the Earl's brother) amounted only to fixpence, 
and two thirds of a penny yearly; and it having been required by 
ſome of the freeholders preſent at the meeting, that this claimant 
ſhould take the truſt oath preſcribed by the act of the 7th of 
George II. he complied with that requeſt, and was thereupon enrol- 
led. Againſt this enrolment a complaint was preferred, in the courſe 
of which it was objected, that the claimant's qualification was nomi- 
nal and fictitious, and, for proof thereof, the complainer referred to 

| his 


A ſuit before the court of ſeſſion is ſaid to be ſleeping, when no ſtep of judicial 
procedure has been taken in it for a twelvemonth; after which, it cannot again be pro- 
ceeded in without firſt executing a ſummons of wakening or revivor. 


* 
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his own oath the following particulars; 190, That it had been tranſ- 
ated between him and Lord Panmure, that he ſhould accept of the 
liferent, for the ſingle purpoſe of creating a vote, in order to ſupport 
his Lordſhip's intereſt at the enſuing election. 2do, That at, or ſoon 
after obtaining the conveyance, he had granted a back-bond, miſſive, 
or ſome other ſecurity in writing, obliging himſelf to denude in his 
Lordſhip's favour when required. 3tzo, That he paid no value for 
the conveyance granted to him. 4%, That he received no revenue 
or profit of any kind 1 in conſequence of that conveyance. 5to, That 
it had been made out at the expence of Earl Panmure, the granter ; 
that the claimant neither had beſtowed, nor intended to beſtow, any 
expence, In order to render it effectual; that the titles never had 
been ſo much as delivered to him; and that he took no concern in 
the complaint then depending againſt him. And, 6fo, That he un- 
derſtood himſelf to be bound in conſcience, and as an honeſt man, 


to renounce his Lferent at any time Lord Panmure ſhould aſk it of 
him. 

Upen the part of Mr Wallace, it was objected, that, having taken 
the oath which the law had preſcribed as the teſt of a real freehold 
qualification, no other oath could be put to him, or other mode of 
inveſtigation be followed; nor could he be afterwards bound to an- 
ſwer interrogatories, in conſequence of which he might be indicted 
for perjury ; and that the court of ſeſſion being only a court of re- 
view, in queſtions of enrolment, could not take under their conſide- 
ration evidence which had not been laid before the freeholders, and 
far leſs adminiſter any oath which the freeholders could not admi- 
niſter. To this it was anſwered, that although, by the oath pre- 
ſcribed in the act of George II. a new and ſummary method of dif. 
covering fictitious qualifications, without the neceſſity of reſorting 
to tedious and expenſive proceedings at law, was introduced, yet 
the ſtatute did not mean to enact that It ſhould be the only mode of 


inveſtigation, 
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inveſtigation, or to take away the rules of proceeding by ſpecial in- 
terrogatories; that ĩt could not be conſidered as an oath of reference 
to a party upon a matter of fact, but was an oath merely of opinion, 
and, therefore, no anſwer that might be made to the interrogatories 
could ever infer the crime or penalties of perjury ; that although it 
might be doubtful how far the freeholders, whoſe powers were de- 
rived from particular and expreſs ſtatutes, could put ſuch ſpecial in- 
terrogatories; yet, as it was clearly the intention of the legiſlature to 
put an end to all nominal and fictitious qualifications, ſo, whenever 
the powers given to inferior courts were defective, it was neceſlary - 
to have recourſe to the court of ſeſſion, whoſe juriſdiction was ample 
and extenſive; and that the queſtions propoſed to be put tended 


to fix certain poſitions in law, of which that court were > the only 
judges. 


The court found it competent to demand the oath upon theſe in- 
terrogatories; and Mr Wallace having declined to anſwer, theß 
held him as confeſſed upon the points ſo referred to his oath, and 
found, that the eſtate upon which he had been enrolled was not a 
real eſtate in his perſon, for his own uſe and benefit, but that his 
rights and titles thereto were nominal and fictitious, created in order 
to entitle him to vote at the enſuing election, and therefore ordered 
his name to be ſtruck out of the roll “. 


Mr Roſs of Inverchaſly was enrolled as a freeholder of the coun- 
ty of Cromarty at the Michaelmas meeting 1766, upon a wadſet of 
a ſuperiority that entitled him only to a feu-duty of L. 5: 10:0 


Scots, and was redeemable at Whitſunday 1769, Upon pa of 
L. 180 Scots. 


* March 9. 1768, George Skene and others cantra David Wallace. 
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A complaint was preferred againſt this enrolment; and, after cer- 
tain objections had been over. ruled, it was pleaded, that Mr Roſs's 
title was altogether nominal and ſictitious in the conſtruction of 
law; and, in ſapport of this plea, the following facts were offered 
to be proved by his oath: Imo, That he was ſollicited by Mr Pulte- 
ney (one of the candidates) to accept of the wadſet, in order to 
create in him a freehold qualification; and that, as the ſole purpoſe 
of it was to entitle him to vote for that gentleman at the enſuing 
election, ſo he underſtood that it was given with that view. 24do, 
That he had rio previous treaty with MLeod ef Cadboll, (the gran- 
ter of the wadſet), either with reſpect to the particular lands to be 
wadſetted to him, or with regard to the wadſet ſum, or the term of 
redemption. Ziio, That he neither paid, nor gave ſecurity for the 
wadſet ſum, or, if any ſecurity had been granted, it was previouſly 
concerted; or at leaſt he was given to underſtand, that no demand 
was to be made upon him either for principal or intereſt ;- and that, 
upon his renouncing the wadſet, ſuch ſecurity was to be delivered 
up. 4to, That the expence of making out the conveyance, and of 
his infeftment, was defrayed by Mr Pulteney, or others by his or- 
ders; and that theſe title deeds never were delivered to Mr Ros. 
And, laſtly, That the expence of defending againſt the complaint was 
likewiſe defrayed by Mr Pulteney, by whoſe agents the whole was 
managed; and that Mr Roſs neither had paid, nor conſidered him- 
ſelf as liable in payment, of any part of that expence. 


It was alſo farther objected, that Mr Roſs's title eould not be con- 
ſidered as a wadſet; that a wadſet was defined to be * a right, by 
which lands, or other heritable ſubjects, were impignorated by the 
* proprietor-to' his creditor in ſecurity of his debr;' that this deſcrip- 
tion did not apply when no money was advanced at the time of 
receiving the right, as, in that caſe, there could be no impignora- 
tion; and, therefore, laying the objection of nominal and fictitious 

L. I out 
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out of the queſtion; there was here a ſeparate objection, that Mr 
Roſs was not a proper wadſetter in terms of the act 1681. Upon 
this, however, no ſtreſs was laid. A wadſet right may be given with- 
out any money, or other eonſideration, being paid to the granter, and 
the wadſetter becomes nevertheleſs a ereditor in the eye of law, It 
was, indeed, in ancient times, cuſtomary to grant wadſets of parts of 
an eſtate to younger children, as a ſecurity for Inch: Plovilions ag 
their father choſe to ſettle: upon them. N | 


Mr Roſs was. ordered to nl upon the. facts. je Ther 0 i 
oath, but declined to do ſo, upon which the court pronounced an 
interlocutor ſimilar to that in the caſe of Wallace above mentioned. 


have choſen theſe two inſtances out of many of a ſimilar nature, 
becauſe, in both, the decrees of the Court of Seſſion were reverſed in 
the Houſe of Lords * ; and the reader may have an opportunity af 
looking into the printed caſes. It is not to be ſuppoſed that the 
Court of Seſſion will again follow the ſame mode of procedure; and, 
therefore, until ſome new regulation be introduced by the legiſla- 
ture, there can be no check againſt nominal and fictitious qualifica- 
tions, created or reſerved to ſerve a particular purpoſe, other than 
the oath preſcribed by the act of the 7th of George II. which muſt 
be put upon the requeſt of any freeholder preſent, either at a Mi- 
chaelmas meeting, or at a meeting for election. 


CHAPTER 


* May g. 1770. Another reverſal took place the ſame day, in the caſe of John 
Johnſton, Eſqz who, after anſwering ſpecial interrogatories put to him in the court of 
ſeſſion, was ordered to be ſtruck off the roll, that court having found it proved, that 
his eſtate was not a real eſtate in his perſon, for his own uſe and benefit, but that his 


rights and titles thereto were nominal and fictitious, created in order to enable him to 
vote at the enſuing election. 
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diſable perſons from being admitted upon the F reeholders 


Roll, or from e in the election 7 Commijſſ 7 oners from 
Shires. © 


AV I N 8 tad 1 the aua 8 by law to entitle 
a perſon to be admitted to the freeholders roll, ſo far as re- 
ſpects the title upon which the claim for enrolment is founded, it 
comes next to be conſidered, whether there are any other requiſites, 
and what cireumſtances will diſable thoſe who are infeft, and in 
poſſeſſion of lands of forty ſhillings of old extent, or of L. 400 of 
valued rent, holding of the King or Prince, from being put upon the 


roll, or from the privilege of voting, although Arendy admitted to 
it. 


It is, in the firſt place, neceſſary, that thoſe who claim to be ad- 
mitted to the roll be of full age. Minority is mentioned in the act 
1681 as a ſufficient objection to a perſon's voting in an election; 
and it is alſo declared by the ſtatute 1707, cap. 8. that none ſhall be 
capable to elect, or to be eleQed, but ſuch as are twenty-one years 
of age complete. Neither of theſe ſtatutes does, however, expreſsly 
prohibit a minor from being enrolled. Hence, at the Michaelmas 
meeting of the freeholders of the county of Cromarty in 1768, Mr 
Gordon of Newhall, who then wanted a few months of twenty-one 

"7 Wo years, 
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years, was enrolled, under a proviſo that he ſhould not be entitled 
to vote in any queſtion until he ſhould be of perfect age: But, up- 
on a complaint to the court of ſeſſion, he was ordered to be ſtruck 
off the roll, although he had, in the mean time, become of age be- 
fore the complaint was determined . This was a proper deciſion: 
For, although we have ſeen inſtances of objections, apparently well 
founded, at the meeting of freeholders, allowed to be removed by 
collateral or explanatory, evidence, produced for the firſt time before 
the court of ſeſſion, it does not follow that Mr Gordon's becoming 
major before the iſſue of the complaint ought to have produced a 
ſimilar effect, and to have induced the court to continue him upon 
the roll. In theſe caſes the title was good when the claim was pre- 
ſented to the freeholders, although not ſufficiently eſtabliſhed ; but 
in the caſe of Mr Gordon there was an evident defect; and it right 
with equal reaſon be maintained, that a perſon who had been erro- 
* neouſly enrolled, within leſs than a year after the regiſtration of his 
ſeiſine, ſhould be continued upon the roll, becauſe the year has elap- 
Ted during the pendency of a complaint brought againſt his enrol- 
ment. Although a minor ſhould, through inadvertency or favour, 
be enrolled, it will ſtill be competent, under the authority of the 
ſtatutes, to object to his capacity to vote or to be elected. 


It has already been obſerved, that one under tutory, or guardian- 
ſhip, as fatuous or lunatic, cannor be entitled to vote in the election 
of a peer; and, in like manner, perſons in that unhappy ſituation can- 
not be enrolled as freeholders. There ſeems to be no ſufficient reaſon, 
however, for excluding from that privilege perſons who are under 2n 
interdiction either legal or voluntary f; and although, by a ſpecial 

ſtatute, 


* December 1765, M.Leod of Cadboll contra Gordon of Newhall. 


+ An interdiction is a form in the law of Scotland, by which perſons, who though {0 
| weak 
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ſtatute, thoſe who have obtained protections from the diligence of 
creditors are excluded, during the currency of ſuch protections, from 
voting in the election of a member of parliament, there is no ſuch 
enactment againſt perfons-who are interdicted *. 


Papiſts are alſo expreſsly excluded from the right of voting, and 
therefore ought not to be admitted to the roll; and if any perſon 
ho ſtands upon it ſhall refuſe to take the formula preſcribed by the 
act of King William, as above inſerted, he thereby becomes inca- 
pable to elect or to be elected f. 


The eldeſt ſons of peers, although infeft in lands holding of the 
crown, of the extent or valuation preſcribed by law, are likewiſe in- 
capable of electing, or of being elected, and therefore cannot be ad- 
mitted to the roll. For this Spottiſwood I aſſigns the following 


reaſon : 


weak as not to be truſted with the total management of their affairs, yet are not in a 
ſituation to be found lunatic, may be reſtrained from diſpoſing of their heritage with- 
out the conſent of certain perſons, who are termed their interdiftors. A legal inter- 
diction is an act of the court of ſeſſion, pronounced after taking cogniſance of the per- 
ſon's ſituation. A voluntary interdiction is a private act of the perſon himſelf, who, 
ſenſible of his own weakneſs or profuſion, grants a bond, by which he reſtrains himſelf 
from diſpoſing of his heritage without the conſent of certain friends therein named. 


See, however, upon this point, Spottiſwood's Law of Elections, page 44. 


T 1707, cap. 8. It may be doubted, however, if the frecholders can ſtrike a perſon off 
the roll upon his refuſing to take the formula. No ſuch power is given by the ſtatute ; 
and it may be thought a ſufficient ſecurity, that this teſt of his religious profeſſion can 
be put to him every time he attends and claims to vote. In like manner, thoſe who 
refuſe to take the oath of abjuration, when it is tendered to them, are diſabled from 
voting, but they cannot, on that account, be ſtruck off the roll. A different rule, in- 
deed, takes place when one refuſes to take the truſt oath preſcribed by the act of the 


7th of George II; for ſuch refuſal clearly implies. an acknowledgement of a defect in his 
title. | 


t Page 49. 
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reaſon: That they are-quaſs peers of the realm, and have a prece- 
* dency allotted to them; that, by their birth, they enjoyed a privi- . 
* lege to ſit in the parliament of Scotland, and to hear the tranſac- 
tions in the meetings of the eſtates of the kingdom, in order to fit 
them for being worthy members of that auguſt aſſembly, when, 

© upon their fathers death, they ſhould ſit in their bench; and that, 
in ancient times, Why were allowed to ſit and vote: in parliament 
© as proxies for peers.” But although, for a long time before the 
union, the eldeſt ſons of peets were not allowed to ſit in the parlia- 
ment of Scotland as repreſentatives either of chires or of boroughs, 
the records afford the moſt complete evidence, that, i in more ancient! 
times, and before the repreſentation of counties came to be tho- | 
roughly eſtabliſhed, they ſat in the ſame parliaments in Which their 
fathers attended as peers. Inſtances of this are to be found in the 
parliaments 1478, 148 1, and 1484; and in the liſt of the parliament 
1560, given in Keith's hiſtory, page 146. we find William Maſter of 
Mariſhal, John Maſter of Maxwell of Terriglis, Patrick Maſter of 
Lindeſay, Henry Maſter of Sinclair, and William Maſter of Glen- 
cairn *. Perhaps they fat on theſe occaſions in virtue of their hap- 
pening to be poſſeſſed of landed property ; and although we meet 
with no explicit enactment of the legiſlature aboliſhing this practice, 
no inſtances of its being continued after the laſt mentioned period 
are to be found in the records. It is alſo certain, that, for a conſi- 
derable time before the union, the eldeſt ſons of peers were under- 
flood to be incapable of repreſenting either counties or boroughs; 
and, as the act 1707, cap. 8. declared that none ſhould be capable 
to elect, or to be elected, as repreſentatives of ſhires- or boroughs 
in Scotland, but thoſe who were entitled to that . by the 
laws 


* In thoſe days, the eldeſt ſons both of Earls and Lords were termed Maſter. The 
Maſter of Glencairn was the eldeſt ſon of the Earl of Glencairn. That term, though 
now it ſcems to be almoſt entirely laid aſide, continued to be applied to the eldeſt ſons 
ot Lords till a few years ago. 
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laws and conſtitution of Scotland, chey were thereby effectually 
debarred from having any voice in the election of the forty-five 
commoners to be returned from that part of the united kingdom to 
the Britiſh parliament;- and a declaration to that effect was accor- 
dingly made by a reſolution of the Houſe of Commons, in the par- 
liament of Great Britain _ in the. year 4065 aff They may, how- 
7 WET TIRE. „n, even, 
* Two reſolutions of the parliament of Scotland upon this point are cxtant in the 
records. The firſt is as follows: <- Edinburgh. the 23d of April, 1685. In reſpect the 
« Viſcount of Tarbet's eldeſt fon, elected. bne of the commiſſioners for the ſhire of 
FE; Roſs, by reaſon that his father i is. nobilitate, cannot now repreſent that ſhire, warrant 
vas given to the frecholders of chat ſhire to meet and elect another perſon in his 
place. The other reſpected a ſeat for a borough, and is thus expreſſed: Edinburgh, 
« 18th March 1689. The meeting of the eſtates having heard the report of the com- 
© mittee for elections, bearing, that, in the controverted election for the borough of 
« Linlithgow, in favour of the Lord Livingſton and William Higgens, it is the opinion 
© of the committee that William Higgens's commiſſion ought to be preferred, iet, in 
© regard of the Lord Livingſton's incapacity to repreſent a borough, being the eldeſt 
© ſon of a peer; ſecondly, in reſpect William Higgens was more legally and formally 
© elected by the plurality of votes of the burgeſſes, they have approven, and approves, 
© the ſaid report in both the heads thereof, and interpones their authority thereto.” At 
the general election for the parliament held in 1708, peers eldeſt ſons were returned 
from ſeveral ſhires and boroughs in Scotland. Againſt theſe returns petitions were pre- 
ferred to the Houſe of Commons; and, in a petition from a number of the freeholders 
of the county of Aberdeen, for which Lord Haddo, the eldeſt ſon of the Earl of Aber- 
deen, had been elected, it was ſtrongly urged, that the allowing a precedent of that 
ind would not only render the frecholders ſubſervient to the nobility, but would like- 
vite ſenſibly affect the very being and conſtitution of a Britiſh Houſe of Commons, by 
bringing the repreſentation for Scotland into the hands of a numerous and powerful 
peerage. The petitions being taken under the conſideration of the Houſe of Commons, 
and a motion being made, and the queſtion put, That the eldeſt ſons of the 
* peers of Scotland were capable, by the laws of Scotland, at the time of the union, to 
* elect, or be elected, as commiſſioners for ſhires or boroughs, to the parliament of 
* Scotland, and therefore, by the treaty of union, are capable to elect, or be clected, : 
© repreſent any ſhire or borough in Scotland, to fit in the Houſe of Commons of Great 
© Pritain, it paſſed in the RIOT. See Fournals of the Houſe of Commns, Veneris 
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ever, be elected for any county or | borough in England: no ſuch 
prohibition taking place in chat part of the united kingdom &. Irig, 


peers may likewiſe be members of the Houſe of Commons in the 
Britiſh parliament, and may repreſent any county or borough in 


Great Britain, if otherwiſe poſſeſſed of the neceſſary qualifications; 


for, though dignified with the higheſt titles in Ireland, and entitled 
to fit in the Houſe of Lords of that kingdom, they are here con- 
ſidered only as commoners.. . | 


— 


The act of the 19th of George II. cap. 38. which, as has already 


been obſerved, debars thoſe peers from the privilege of voting, who, 
within a year preceding an election, have been twice preſent at di- 
vine ſervice in an Epiſcopal meeting, the paſtor whereof has nct 
taken the oaths to government, and does not pray for the king by 
name, and for the royal family, according to the liturgy of the 
Church of England, does in like manner apply to the eleQors of 
commiſſioners from ſhires. It is competent to any candidate, cr 
member of the meeting for election, to make an objection on that 


zomo die Decembris, anno mo Annae Reginae 1708.“ And for a more particular 
account of the debate, ſee Scots Hiſtory of Scotland, page 746. The eldeſt ſons of peers 
might, however, ſit in the parliament of Scotland as officers of ſtate, although incapable 
of repreſenting either a ſhire or a borough. The Earl of Drumlanrig, one of the com- 
miſſioners of the treaſury, was nominated by King William to fit as. an officer of ſtate n 
the year 1693. 


It is ſaid, that the firſt time the eldeſt ſons of peers were permitted to fit in the 
Houſe of Ccmmons in England was in 1550, during the reign of Edward VI. when 
Sir Francis Ruflel, who, by his brother's death, came to be preſumptive heir to his f. 
ther, Lord Ruſſel, created Earl of Bedford, was allowed to retain his ſeat. See Rapin, 
vol. 2. page 19.; Burnet's Hiſtory of the Reformation, vol. 2. page 143.; Carte, wil. 3. 
page 275. Precedents of Proceedings in the Haule of Commons by Mr Hatſell, publiſsed is 
1781, Page 10. 11. 
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head, and to prove it either by one witneſs “, or by the oath of the 
perſon ohjected to; and, if he refuſe to depoſe when the oath is 
rendered to him by the preſes or clerk of the meeting, he effectually 
giſables himſelf either from voting in the election, or from being 
elected at that meeting. This objection cannot, however, be ſtated 
before the election of the preſes and clerk : The words of the act 
relate to the election of the member only: Beſides, it muſt be pro- 
ved to the ſatisfaction of the freeholders, who are to judge of the 
evidence produced by the objeQtor : But they cannot act in a judi- 
cative capacity. till chey are conſtituted into a regular court by the 
election of a preſes. The ſtatute likewiſe goes upon the idea, that, 
when it is to be proved by the oath of the party objected to, the 
oath is to be put to him by the preſes or clerk of the meeting. It 
may alſo be doubted if it can prevent one from voting in queſtions 
of enrolment, even at a meeting for election. Diſqualifying ſtatutes, 
which tend to deprive perſons of the exerciſe of their freehold, 
ought not to be carried beyond their enacting words: But the ſta- 
tute in queſtion impoſes no reſtraint againſt voting in queſtions of 
enrolment, and only diſqualifies thoſe who fall under its predicament 
from voting in the election, and from being themſelves elected. 
Hence the objection cannot, with any propriety, or to any effec, be 


ſtated at a Michaelmas head court, where nothing is to be done but 
to adjuſt the roll of freeholders. 


By the act of the 2d of George II. cap. 24. it is declared, that no 
perſon convicted of wilful and corrupt perjury ſhall be capable of 
voting in the election of a member to ſerve in parliament. 


Mm The 


At the election for the county of Cromarty in 1768, the ſheriff, upon the applica- 
tion of one of the candidates, granted his warrant for citing witneſſes in proof of this 
objection againſt one of the freeholders. 
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The ſame act likewiſe provides, that every perſon who aſks, re- 
ceives, or takes any money or reward, by way of gift, loan, or o- 
therwiſe, or agrees or contracts for any money, gift, office, employ- 
ment, or other reward whatſoever, to give his vote, or to refuſe or 
forbear to give his vote in any election of a meinber to ſerve in par- 
" Hament, or who by himſelf, or any perſon employed by him, doth, 
or ſhall, by any gift or reward, or hy any promiſe, agreement, or 
fecurity, for any gift or reward, corrupt or procure any perſon to 
give his vote, or forbear to give his vote, in ſuch elections, ſhall, for 
every ſuch offence, forfeit the ſum of L. 500 of lawful money of 
Great Britain, to be recovered, together with full coſts of - ſuit, by 
fummary action or complaint before the court of ſeſſion, or by pro- 
ſecution before the court of juſticiary; and from and after judg- 
ment obtained againſt him in ſuch ſummary action or proſecution, 
or his being otherwiſe lawfully convicted thereof, ſhall for ever be 
diſabled to vote in the election of any member to ſerve in parlia- 
ment, and ſhall alſo be diſabled to hold, exerciſe, or enjoy, any of- 
fice or franchiſe to which he then ſhall, or- at any time afterwards 


may be entitled, as a member of any city, or borough, town · corporate, 
or cinque port, as if he were naturally dead. 


To check ſuch practices, and to promote the diſcovery of them, 
this ſtatute farther enacts, That if any perſon offending againſt this 
act ſhall, within the ſpace of twelve months after ſuch election, 
as aforeſaid, diſcover any other perſon or perſons offending againſt 
this act, ſo that ſuch perſon or perſons ſo diſcovered be thereupon 
convicted, ſuch perſon ſo diſcovering, and not having been before 
that time convicted of any offence againſt this act, ſhall be indem- 
nificd and diſcharged from all penalties and diſabilities which he 
ſhall then have incurred by any offence againſt this act.“ By the 
laſt clauſe of the ſtatute, no proſecution can be commenced after the 
lapſe of two years from the time of the offence. 


This 
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This ſtatute likewiſe allows the proſecution for the penalty to be 
brought either before'the court of ſeſſion, or before the court of juſ- 
ticiary. The forms of protedure obſerved in theſe courts differ moſt 
materially in ſome reſpects. In the former, the intervention of ju- 
ries is unknown, and the court judges of the fact as well as of the 
law; whereas, in the latter, no perſon can be condemned until a jury 
has found him guilty of the charge brought againſt him, or at leaſt 
has found the facts contained in ſuch charge to be proved. It is 
likewiſe an eſtabliſhed practice in the court of juſticiary, that, along 
with the indictment, the perſon accuſed of a crime receives a liſt of 
the witneſſes by whom the proſecutor propoſes to prove the facts 
et forth in that indictment, and a liſt of any writings that are to be 
produced in evidence againſt him. But no ſuch practice prevails in 
the court of ſeſſion, except in trials of forgery, where that court ex- 
erciſes a proper criminal juriſdiction, and may inflict any puniſh- 
ment but death. In complaints for recovering the ordinary penal- 
ties inflicted by the ſeveral ſtatutes relative to matters of election, 
which are attended only with pecuniary conſequences, there is no 
reaſon whatever for the court of ſeſſion's departing from its com- 
mon mode of procedure; but it may, perhaps, be thought, that, in 
proſecutions founded upon this ſtatute, which impoſes not only a 
heavy pecuniary fine, but alſo diſqualifications and disfranchiſemeats, 
a greater degree of nicety ſhould be obſerved. - It was accordingly 
objected to a complaint brought before the court of ſeſſion, that, 
along with it, there ſhould have been exhibited a liſt of the witneſ- 
ſes, and of the writings, to be produced in evidence on the part of 
the complainer: And, in ſupport of this plea, it was maintained, 
that, as that form muſt have been obſerved, if the proſecution had 
been brought before the court of juſticiary, ſo the ſtatute, by giving 
the proſecutor his choice of reſorting either to that court or to the 
court of ſeſſion, could not mean to put it in his power to make the 
condition of the perſon complained of either better or worſe, by 


M m 2 bringing 
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bringing it before the one court rather than the other, more eſpe- 
_ cially as the action was altogether” popular, and might be inſtituted 
by any perſon whatever. But this objection was repelled by the 
court *. Ir ſeems, indeed, moſt conſonant to the common principles 
of judicial procedure, that, when the legiflature confers a Juriſdic- 
tion upon feveral different courts to try a ſtatutory offence, each 
court muſt be at liberty to proceed according to its own uſual forms, 
unleſs it be by the ſtatute ſubjected to particular regulations in that 
reſpect. | | 131918753) © 


This ſtatute has not fixed any time within which an anſwer muſt 
be put in to a complaint before the court of ſeſſion. That matter is 
| therefore 


* July 1768, Irwin contra Adam of Maryburgh. The merits of this 
complaint were remarkable. Three candidates had ſtarted for the county of Kinroſs, 
viz. General Irwin, Captain. Bain, and Mr Robert Adam, the laſt of whom was elec- | 
ted ; and the General, in his complaint, alledged, that an agreement had been made 
between Captain Bain and Meſſrs John and Robert Adam, by which they were to grant 
their bond to Captain Bain for a certain ſum of money, and the Captain, on the ocher 
hand, was to give an obligation, binding himſelf to give his own vote and intereſt, and 
to procure the votes of all his friends for one or other of the Meſſrs Adam to be mem- 
ber for the county; and that, although Captain Bain was not himſelf preſent at the 
election, his friends did accordingly concur in voting for Mr Robert Adam, in purfu- 
ance of the agreement. To this it was anſwered, that, ſuppoſing the facts charged to 
de true, they were not ſufficient to found a complaint upon the ſtatute; for, as the 
bribe was ſaid to have been given to Captain Bain in order to procure his vote, the ſti- 
pulation did not take effect, as he did not attend the eleCtion ; that although the other 
freeholders ſuppoſed to. be that gentleman's friends voted for Mr Adam, it was not ſo 
much as alledged that they were parties to the corrupt agreement charged in the com- 
plaint; and that, even admitting the votes of: ſome of them to have been procured by 
the influence of Captain Bain, that could never be coniidered as corruption on their 
part, there being nothing in law to hinder a perſon from giving an honeſt and fair 
vote at an election, although he has been prevailed on to give that vote by the ſolicita- 
tion or interpoſition of a friend who was to receive a reward for uſing his intereſt with 


bim. The court gave no judgment upon this defence, but allowed a proof before a- 
fycr, and the complaint was dropped ſoon after, 
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therefore at the diſeretion of the court. In the caſe from the county 
of Kinroſs above'referred to, thirty days were allowed to one of the 
parties, who' was not at the time reſiding in Scotland; but, to the 
other, fifteen were only given. Upon a former occaſion, viz. in the 
caſe of General Sinelair againſt Sir John Gordon of Embo, in 1747, 
the reſpondent got three weeks to put in his anſwer, If the profe- 
cution be brought before the court of juſticiary, the uſual forms 

muſt be obſerved, and the common induciae of fifteen days muſt ac- 
cordingly be allowed. 


By a late ſtatute * it was enacted, that no commiſſioner, collector, 
or other officer or perſon whatſoever, employed in charging, collect- 
ing, levying, or managing, the duties of exciſe or cuſtoms, or the- 
duties on falt, or windows, or houſes, or any of the duties on ſtamp- 
ed vellum, parchment, or paper, nor any perſon appointed by the 
commiſſioners for diſtributing of ſtamps, nor any poſtmaſter, or poſt- 
maſters general, or their deputies, or any perſon employed by, or un- 
der them, or their deputies, in receiving, collecting, or managing, the 
revenue of the poſt- office, nor any captain, maſter, or mate, of any ſhip, 
packer, or other veſſel, employed by, or under, the poſtmaſter, or poſt- 
maſters general, in conveying the maills to and from foreign ports, 
ſhould be capable of giving his vote for the election of any knight of 
the ſhire, commiffioner, citizen, burgefs, or baron, to ſerve in parlia- 
ment, for any county, ſtewartry, city, borough, or cinque port, or 
for chooſing any delegate in whom the right of electing members 
to ſerve in parliament for that part of Great Britain called Scotland 
is veſted, The diſqualification introduced by this ſtatute is alſo made 
to continue for twelve kalendar months after theſe perſons ſhall 
ceaſe to hold, or execute their offices; and thoſe who preſume to 
vote within that period are ſubjected to a penalty of L. 100 Ster- 


ling, 


*-22d George III. cap. 41. 
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8 to be i by any 1 that ſhall ſue for the ſame, by 
action of debt, bill, plaint, or information, in any of his Majeſty', 
courts of record at Weſtminſter, or by ſummary complaint before 
the court of ſeſſion in Scotland, and the perſons convicted on any 
ſuch ſuit become thereby diſabled, and incapable of ever bearing or 
executing any office or place of truſt whatſoever under his Majeſty, 
his heirs, and ſucceſſors. 


It is, however, by this ſtatute declared, that it ſhall not extend to 
commiſſioners of the land-tax, or to perſons acting by, or under, 
their appointment, for the purpoſe of aſſeſſing, levying, collecting, 
receiving, or managing, the land-tax, or any other rates or duties 
already granted or impoſed, or which ſhall hereafter be granted or 


impoſed by authority of parliament. Hence it ſhould ſeem that the 


collectors of the land-tax in Scotland, who are appointed by the 
commiſſioners, are not diſqualified, although it is part of their buſi- 
neſs to levy the duties on windows and houſes. 


The ſtatute likewiſe declares, that it was not to extend to offices 
held by letters patent for any eſtate of inheritance or freehold ; and 
that no perſon ſhould be liable to any forfeiture or penalty thereby 


impoſed, unleſs a proſecution were commenced within twelve 


months after ſuch penalty or forfeiture had been incurred. 


Although this ſtatute diſqualifies theſe officers from voting in the 
election of a knight of the ſhire, &c. it does not prevent them from 
acting as freeholders in any other reſpect. They are therefore at 
liberty to vote, even at a meeting for election, in the choice of preſes 
and clerk, and in every queſtion relative to the adjuſtment of the roll, 
The law may, perhaps, be in that reſpe& defective, but it cannot be 


extended beyond its enacting nd. 


CHAPTER 


wu 
V's 
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Of the Alterations in the Circumſtances of a Freeholder fuf- 
ficient to Strike him off the Roll. 


1 


T has been already mentioned, that, when no complaint is entered: 
againſt an enrolment within four kalendar months, or when a 
complaint then entered is diſmiſſed, the perſon ſo admitted muſt con- 
tinue upon the roll until an alteration of his circumſtances happen. 
which ſhall be allowed by the freeholders, at a ſubſequent Michael- 
mas meeting, or meeting for election, as a ſufficient cauſe for ſtri- 
king him off, It will therefore be proper to conſider what alteration 


of circumſtances ought to be held a ſufficient cauſe for the freeholders- 
exerciling fuch power. 


By an alteration of circumſtances, the law underſtands an altera- 


tion of that right or title in reſpe& of which a freeholder has been 
enrolled, 


Suppoſing, therefore, that a perſon has been enrolled upon an. 
eſtate which he then held both in property and ſuperiority, but that, 
after his enrolment, he parts with the property, or dominium utile, 
by granting a feu charter or diſpoſition to another perſon to hold the 
lands as his vaſſal, and that ſuch vaſlal takes infeftment-in the lands 
in virtue of the precept of ſeiſine contained ia the charter or diſpoſi- 
lion; that would no doubt be an alteration of circumſtances; yet, in 


the eye of law, it is not an alteration of the title upon which he 
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was enrolled, a bare ſuperiority being ſufficient for that purpoſe, and 


his right to the ſuperiority ſtill remaining upon its original footing, 


In order, however, to enable a perſon in that predicament to take 
the truſt oath. with perfect ſecurity, it ſeems proper that he ſhould 
explain the matter to the freeholders at the firſt meeting he attends, 
and get his title to ſtand upon the roll put upon its true footing, 


8 = 
1 a 
®. 


Suppoſing, again, that a perſon, in the view of making an altera- 


tion of his family ſettlements, ſhall reſign his whole eſtate (in re- 


ſpect of which he had been formerly enrolled) in the hands of the 
crown, for the purpoſe of obtaining a new charter to himſelf, and a 
certain ſeries of heirs; Can he continue upon the roll; or muſt he 
be ſtruck off, and become incapable of being readmitted till a year 


| aſter the regiſtration of the infeftment he takes upon his new char- 


ter? There is no doubt, in that caſe, an alteration of his title; but ftill 
his claim to the privileges of a freeholder is as juſtly founded as 
ever. He is infeft, and in poſſeſſion of the very fame lands upon 
which he was originally enrolled ; and it certainly was not the in- 
tention of the legiſlature to put improper hardſhips upon freehol- 
ders, but only to order thoſe to be ſtruck off the roll who had no 
longer a juſt title to continue upon it. An objection founded upon 
an alteration of circumſtances of that kind ought therefore-to meet 
with no regard, even although it were made between the period of 


his reſigning his eſtate in the hands of the crown, and his being in- 


teft upon his new charter. a 


A queſtion aroſe lately, Whether a perſon could be ſtruck off the 
roll on account of his having conveyed his eſtate to his ſon, who 
was baſe infeft upon the precept contained in the diſpoſition, but 
had granted an obligation not to execute the procuratory of reſigna- 
tion, or to take any ſtep for diveſting his father of the ſuperiority 


during his life, and had recorded that obligation in the regiſter of 
ſeiſines! 
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ſeiſines? By this manoeuvre the father preſerved the ſuperiority, 
which is all the law requires to conſtitute a freehold qualification, 
and the objection was accordingly repelled both by the freeholders 
and in the court of ſeſſion . The obligation granted by the ſon 
was only dated a few months before the objection was made, though 
the diſpoſition had been executed for ſeveral years: But that cir- 
cumſtance was of no moment; the father was formerly abſolute 
proprietor ; he continued to hold the ſuperiority ſo long as the pro- 
curatory of reſignation was not executed by the ſon; the obligation 
therefore did not create, but only preſerved his right to continue up- 
on the roll. It appears to have been thought a point of no con- 
ſequence whether the obligation was recorded or not. 


It is a much nicer queſtion, Whether a perſon who has conveyed 
the eſtate on which he was enrolled, to truſtees for the behoof of 
his creditors, with power to the truſtees to ſell it without his concur- 
rence, has a right to continue upon the roll as long as the truſtees 
do not execute the procuratory of reſignation, ſo as to entitle them to 
hold of the crown, and to diveſt him fully of the ſuperiority as well 
as of the property? At the election for the county of Fife in Janu- 
ary 1776, it was moved to ſtrike David Loch of Overcairnbee off 
the roll, in reſpe& that he had granted a diſpoſition of his eſtate, 
containing procuratory of reſignation, and precept of ſciſine, to a 

Nn truſtee, 


* March 7. 1781, Ruſſel contra Ferguſſon of Auchinſoul. A ſimilar cafe came 
from the county of Perth in 1765. Craigie of Dumbarnie ſtood enrolled for the lands 
of Kintullo. Theſe he ſold, and granted to the purchaſer a diſpoſition in the ordinary 
form, containing procuratory of reſignation, and precept of ſeiſine. The purchaſer was 
infeft baſe in virtue of the precept, but granted h's obligation not to take 2 public in- 
teftment, by executing the procuratory during the life of the ſeller, to whom, as his ſu- 
perior, he paid the blench duties ſtipulated in the conveyance. Mr Craigic's right to 
continue on the roll was objected to, but ſuſtained by the freeholders. Of their judg- 
ment a complaint was preferred to the court of ſeſſion; but no decificu was pronoun- 
ed upon it, the parties having ſettled the matter amicably. 
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truſtee, for behoof of his creditors, who had accordingly. been baſe 
infeft in virtue of the precept. The majority of the freeholders re- 


pelled the objection. A complaint was preferred to the court of 
ſeſſion, in which it was maintained, that, as it was in the power of | 
the truſtee to diveſt him whenſoever he pleaſed, by executing the 
procuratory of reſignation, or obtaining a confirmation of the baſe 
infeftment, or by ſelling the eſtate, Mr Loch's right was altogether 
pendent upon the will of another, and a ſufficient alteration of his 
circumſtances had taken place to juſtify the ſtriking him off the roll, 
But, in the anſwer to the complaint, it was contended, that as, by 
the act 1681, it was enacted, * that no perſon infeft for relief, or 
payment of ſums, ſhall have vote, but the granters of the ſaids 
* rights, their heirs and ſucceſſors, Mr Loch's title ro continue up- 
on the roll ſtood unqueſtionable, notwithſtanding the truſt diſpoſi- 
tion. This caſe never received the determination of the court, the 
merits of the election having been ſettled by a committee of the 
Houſe of Commons, without its being neceſſary to conſider Mr 


Loch's right to vote, and he accordingly remained upon the roll till 
his death. 


The queſtion, however, received the deciſion of the court of ſeſ- 
ſion ſoon after the general election in 1 780. Gilbert M' Adam of Merk- 
land had been enrolled a freeholder of the county of Ayr in 1771; 
but, at the meeting for election held on the 16th of October 1780, 
it was objected, that he had diveſted himſelf of his eſtate hy a truſt 
deed containing precept and procuratory, for behoof of his credi- 
tors, and that the truſtees had repeatedly advertiſed a fale of the 
lands in the newſpapers. The freeholders repelled the objection: 
And a complaint having been preferred to the court of ſeſſion, it was 
pleaded for Mr M*Adam, 1m, That a truſt conveyance does not 
abſolutely diveſt the granter, who, at any time before a ſale, may 


redeem his lands by payment of his debts, in which event his right 


4 


Ll 
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is completely reſtored by a bare renunciation on the part of the 
truſtees, even though infeft, but that, in this caſe, no infeftment of 


any kind had been taken by them, and the diſpoſition could be con- 


Gdered as no more than a mandate to ſell: And, 2do, That his vote was 

preſerved entire by the act 1681. But to this it was anſwered, 1mo, 

That, if the truſtees had executed the procuratory they would have 

become the crown's vaſlals, and the truſter's right would have reſol- 

ved into a merely perſonal claim of reverſion ; and that, as nothing 

prevented the truſtees from taking that ſtep when they pleaſed, his 

right was become totally precarious, and extinguiſhable at the will of 
another, and, conſequently, ceaſed to entitle him to a freehold qualifi- 

cation. And, 2do, That, in the caſe of rights for relief, or ſecurity of 
ſums of money, alluded to in the act 1681, though the incumbrance 

might render the property uſeleſs, or of little value to the owner, the 
radical right ſtill remained in him; but that, in the caſe of truſt diſpoſi- 

tions, containing a power to ſell, nothing ſubſtantial was left, and even 
the nominal right could be in a moment annihilated, The court ſu- 
ſtained the objection, and ordered Mr M*Adam to be expunged. 
from the roll *. . 


It has been made a queſtion, Whether one who: had been enrol- 
led in reſpect of his whole eſtate, had a right to continue upon the 
ro!l after alienating a part of that eſtate to another, either in the 
view of an abſolute ſale, or for the purpoſe of granting to his diſ- 
ponee a freehold qualification? It has, however, been juſtly held 
ſufficlent to protect him from being ſtruck off, that he can ſhow that 
he has retained to himſelf ſuch a qualification as would entitle him 
to be enrolled upon a new claim, 


Nn2 A 


* March 7. 1781, Muir and Dalrymple centra McAdam. 
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- remarkable inftance occurred from the county of Cromarty in 
1765. MLeod of Cadboll ſtood enrolled as a freeholder upon his 
whole eſtate holding of the crown in that county, which was valued . 
in cumulo, in the books of ſupply, at L. 1361: 10:0. In the view 
of giving freehold qualifications to ſome of his friends, he obtained 
a diviſion of this cumulo valuation amongſt the different farms or 
parcels of which his eſtate was compoſed, after which he granted 2 
feu of the whole, in order to ſeparate the ſuperiority from the pro- 
perty. This being done, he obtained a new charter upon his own 
reſignation, and granted wadſets of the ſuperiority of certain parts 
of his eſtate to ſome, and conveyances of different parts of it to other: 
of his friends in liferent, and to himſelf in fee, the lands of which 
he thus retained the fee, appearing from the diviſion of his cumnls 
valuation to be valued at L. 5 32: 6: 4. An objeQtion being lodged 
in due time, Mr M*Leod was ſtruck off the roll at the Michaelmas 
meeting in 1765, in reſpect of this alteration of his circumſtances; 
but, upon a complaint, the court of ſeſſion found that he had reſer- 
ved the fee of lands ſufficient to entitle him to remain upon it, and 
granted warrant for his being replaced as fiar of the lands contain- 
ed in his titles“. The word replaced was properly inſerted in 
this judgment ; for, having a right to continue upon the roll, it 
would not have been doing him juſtice to order him to be added to 
it, as that would not have reſtored him to his former rank, 


Sir George Suttie was enrolled as a freeholder in the county of 
Faſt Lothian, in reſpect of his whole eſtate in that county, which 
was 


January 17. 1766, M*Leod of Cadboll contra Sir John Gordon; affirmed in the 
Houſe of Lords, March 1766. In this cafe it did not appear that Mr M*Leod 
had produced evidence to the freeholders that he had retained a ſufficient freehold 
qualification; but, as he proved that fact under the complaint before the court of ſeſ- 
fon, that was held enough to entitle him to be replaced on the roll. 
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was valued at L. 1761: 11:2. He afterwards ſold ninety-eight 
acres of that eſtate, without getting any disjunction of the valued 
rent; and, on account of this alteration in his circumſtances, an ob- 
jection was made to his right to continue on the roll; but, as the 
freeholders were convinced that fo ſmall an alteration could not poſ- 
ſibly reduce his valuation below the legal ſtandard, they repelled the 
objection, and their judgment was affirmed in the court of ſeſſion, 
by which time it was made to appear, by a new diviſion, that the 
valuation of the ninety-eight acres did not much exceed L. 100. 


a 


Sir Gilbert Elliot was enrolled a freeholder in the county of 
Roxburgh in 1777, as heir apparent to his father, The valuation 
of his eſtate was above L. 4000 Scots; but before the general election 
in 1780, he ſplit it into nine different parcels, for the purpoſe of con- 
ſtituting the like number of frechold qualifications. One of theſe 
he retained to himſelf; and at the meeting for eleQion he preſented 
a claim for having his enrolment reſtrifted to the particular lands 
therein mentioned, Upon this occaſion it was objected, that, although 
by a late diviſion, the lands which he had thus retained to himſelf 


were ſeparately valued, yet, ſince that diviſion, he had conveyed 


away a conſiderable part of theſe lands without obtaining a new diſ- 
junction, ſo that he had only part of an undivided cumulo, which 
could not afford a legal qualification. But the freeholders being 
convinced by the evidence laid before them, that, afrer making a 
ſufficient allowance for the lands conveyed away, there ſtill remain- 
ed more than L. 400, they repelled the objeQion. A complaint was 
preferred to the court of ſeſſion, where it was contended, that the 
freeholders had no power to divide a cumulo valuation; that it was 
the province of the commiſſioners of ſupply alone to do ſo; and 
that, if the former were to take it upon them to determine the ex- 
tent of valuation by arithmetical calculations, and by proportioning 
the valued to the real rent, they might ſuperſede the work of the 

latter 
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latter altogether. But to this it was anſwered, that the decree of 
diviſion did itſelf ſuffieiently aſcertain the valuation of each parcel, 
both that which was conveyed away, and that which was retained; 
for it not only mentioned the real rent of that whole lot of the 
eſtate, and the correſponding valuation, but likewiſe ſlated the real 
rent of each article of which that lot was compoſed: The valued 
rent of the whole eſtate was divided according to the real rent of 
each lot; and, conſequently, each article of any particular lot muſt, 
from the nature of the operation, have a. proportion of the valued 
rent given to the whole lot, correſponding to the extent of its real 
rent: Although, therefore, the freeholders could not divide valua- 
tions, yet they had eyes to read, and ſenſe to underſtand a decree 
of diviſion when produced to them; and it would have been ridicu- 
lous to have called a meeting of the commiſhoners of ſupply. merely 
to perform an operation in the rule of three, which, from the data 
ip the decree itſelf, could be performed by any perſon acquainted 


with the rudiments of arithmetic. The court accordingly repelled 
the objection, and diſmiſſed the complaint *.  _ 


An exchange of ſmall parcels of land, for the purpoſe of ſtreight- 
ing marches, does not afford any ground for ſtriking a freeholder 
off the roll, even although his valuation be no greater than the law 
requires. It is to be preſumed that he gets as much as he gives; 
and tranſactions of that ſort are not underſtood to make any altera- 
tion upon the comparative value of either eſtate. In a caſe from 
the county of Forfar, no leſs than forty acres had been given off by 
one proprietor to his neighbour; but, as he received another piece of 
land in exchange, it was underſtood that the tranſaction made no 
variation upon the extent of his valued rent T. When ſmall lots of 

land 


* January 17. 1781, Sir John Scot of Ancrum, and Kerr of Abbotrule, contre Sir 
Gilbert Elliot. | 
FP. 1768, Skene of Skene contra Graham of Flemington. 
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| land are exchanged for the purpoſe of ſtreighting marches; it is not 
uſual for any formal conveyances from the one proprietor to the other 
to take place; but, if conſiderable tracts of ground are exchanged, 
and mutual diſpoſitions are granted, there is an alteration of their re- 
ſpective eſtates; and it ſhould ſeem that a tranſaction of that nature 
might afford an objection. It has alſo been maintained, that, when 
a freehold qualification depends upon old extent, a ſmall and trifling 
diſmemberment, for the purpoſe of ſtreighting marches, muſt be 
fatal, although the ground received in exchange be equal as to 
quantity and quality, ſeeing, that, if the old extent of the lands on 
which the freehold was conſtituted were only 40 ſhillings, the ſmal- 
leſt alienation would reduce them below the legal ſtandard ; and, 
even although their extent were ſo much higher as to render it totally 
improbable that the alienation could have that effect, yet, by the act 
of the 16th of George II. no diviſion of the old extent could now be 
made, and, therefore, the alienation, how trifling ſoever, muſt put 
an end to the qualification, This argument, however, was not 
liſtened to either in the Court of Seſſion *, or in the committee of 


the Houſe of Commons that tried the merits of the election in 1780 
tor the county of Ayr. 


The reduction of a decree of diviſion of valuation throws matters 
back into their former ſtate; and, until a new and proper diviſion 
takes place, none of the ſeveral parcels of land to which the former 
cumulo was applicable have any ſeparate valuation, It ſhould there- 
fore ſeem, that, when two or more perſons have been enrolled in con- 
lequence of a decree of diviſion aſcertaining the reſpective valuations 
of each, they muſt all be liable to be ſtruck off the roll in the event 
of that decree being ſet aſide in a proceſs brought before the court 
of ſeſſion for that purpoſe. But although ſuch of them as, from 
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the proceedings in the proceſs of reduction, appear to have got 

L. 400 of valuation allotted them, when their lands were not enti- 
tled to ſo great a proportion of the cumulo, muſt undoubtedly be 
ſtruck off, it would be hard to ſtrike off the others, whoſe valuation, 
inſtead of being diminiſhed, was evidently to be increaſed 0 a 
proper diviſion being made. 12810 


238 
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G H A PT E R vv. 


' 


Of the Perſons entitled to be elected Commiſſioners to Par- 
liament from » hires or Stewartries in Scotland. 


| 5 already ſhown who have a right to vote in the elec- 
tion of commiſſioners from ſhires, we now come to conſider 
what perſons are entitled to be elected. 


— 


Although it is a general rule that none can be elected but thoſe 


who can elect, yet a county may, for a time, be repreſented by a 


perſon. who 18 not himſelf entitled to vote in the election of its com- 


miſſioner. This may appear at firſt ſight a ſingular notion: A 
moment's attention will, however, ſhow that it is well founded. Let 


us ſuppoſe that a perſon is elected to repreſent a county in which he 
has no eſtate, but a proper wadſet, and that, during the continuance 


of the parliament, a decree of declarator. of redemption is obtained 


againſt him, or that he grants a voluntary renunciation of the wad- 
ſet. Let us, in ike manner, ſuppoſe, that a perſon who ſtands up- 


on the roll as a proprietor of lands is elected, and that, during the 


courſe of that parliament, he ſells theſe lands, or that they are evic- 


ted from him, and found to belong to another. In either of theſe 


cates, there ariſes an alteration of circumſtances ſufficient to authoriſe 
the freeholders to ſtrike him off the roll, or to found a complaint at 


the ſuit of an objector, if they refuſe to do ſo. He will ſtill, how- 
ever, continue to repreſent the county till the concluſion of the par- 


1ament, unleſs it be ſuppoſed that the Houſe of Commons has a 
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right to declare him incapable to hold his ſeat in their houſe, and a 
writ be iſſued for a new election v. Many fimilar caſes may be 
' figured; but the above are ſufficient to ſhow, that, although no per- 
ſon can be duly elected who is not enralled as having a proper qua- 
lification within a county, yet ſuch county may, for a time, be re- 
preſented by one who is ſtruck off, or juſtly liable to be truck off, 
the roll, and is, in _ nn of no ann dn. 


But although none can be elected but thoſe who can cle, many 
can elect who cannot be elected. 


; By the ſtatute 6to Annae, cap. 7. J 30. it was enacted, that every 
perſon diſabled to be elected, or to fit or vote in the Houſe of Com- 
mons of any parliament of England, ſhould be diſabled to be elec- 
ted, or to fit or vote in the Houſe of Commons of any parliament 
of Great Britain. It becomes, therefore, neceſſary to conſider who 
were diſabled by the laws in force in England at that time, as well 
as by the new regulations that have been made in this reſpect by 
ſubſequent Britiſh ſtatutes. | 


It has already been mentioned, that the eldeſt ſons of peers are 
diſqualified, and that minors were declared incapable to be elected 
by the Scottiſh ſtatute 1907, cap. 8. A ſimilar prohibition was like- 
wiſe eſtabliſhed in England by the act of the 7th and 8th of Wil- 


liam III. cap. 25. 


| Aliens 


Sir George M Kenzie informs us, that, in the convention of the eſtates 1678, it 
was found, that the freeholders of the county of Perth, having elected their commiſ- 
ſioners at the uſual term of Michaelmas, they could not make a new election, although 
the commiſſioners choſen at Michaelmas had been diveſted of their eſtates in the county 


before the convention met; Obſervations, page 259. 
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Aliens never could be elected members of parliament, not being 
the King's liege ſubjects; and, by the ſtatute of the 12th and 1 3th of 
William III. cap: 2. it was expreſsly enacted, that, after the limitation 
of the crown to the Princeſs Sophia, and her heirs, ſhould take place, 
no perſon born out of the kingdoms of England, Scotland, or Ireland, 
or the dominions thereto- belonging, (although naturaliſed; and made 
a denizen, except ſuch as were born of Engliſh parents), ſhould be ca- 
pable to be a member of either houſe of parliament “; but, by an act 
of the 1ſt of George J. ſtat. 2. cap. 4. it was declared, that this pro- 
hibition ſhould not extend to diſable any perſon, who at or before 
that King's acceſſion to the crown was naturaliſed. This laſt men- 
tioned ſtatute, however, farther enacted, that no perſon ſhould be na- 
turaliſed, in time to come, unleſs, in the bill exhibired for that pur- 
poſe, there were a clauſe declaring that he ſhould not be enabled to 
be a member of either houſe of parliament. Clauſes to that effect are 
accordingly. to be found in all the general acts of naturaliſation. See 
the ſtatutes of 1 3th George II. cap. 7.; 28th George II. cap. 44. 
22d George II. cap. 45.; 2d George III. cap. 25. It has been cuſ- 
tomary, in the caſe of foreign Princes marrying into the royal fami- 
ly, (as the Prince of Orange and Prince of Brunſwick), to repeal 
this clauſe by a previous act, and then to paſs the act for naturaliſa- 
tion without any reſtriction, ſo that theſe Princes become immediate- 
ly Engliſhmen to all intents and purpoſes, and Ee of fitting in 
parliament. 


None of the twelve judges of England can be choſen, becauſe 
they ſit as aſſiſtants, to give their advice when called for, in the 
Houſe of Lords f. This was formerly likewiſe the caſe with re- 

O 0 2 ſpect 


This ſeems to have been enacted in order to prevent the influence of foreigners, 
hen a foreign family ſhould come to ſucceed to the crown. 


+ Coke, Inſt. 4. page 47-- 
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* 


ſpect to the Attorney and Solicitor General &, but it has been in diſuſe 


ſince the reſtoration. By a Britiſh ſtatute Nel no judge of the court 
of ſeſſion or juſticiary, or baron of the court of exchequer in Scot- 


land, can be elected 1. 


The clergy, though entitled to vote when poſſeſſed. of freeholds, 


are likewiſe incapable af being elected l. The reaſon uſually given 


for this in England is, that they fit in the convocation $: And no- 
tice has already been taken of an act of the Scottiſh parliament, i in 


the 

See Blackſtone, vol. 1. page 168. ; Biog. Brit. vol. 1. page 384, voce Bacon; 
Hatſell's Precedents, page 16. 
t 7th George II. cap. 16. 


Before this act paſſed, * were two inſtances of 13 of the court of exchequer 


in Scotland ſitting in parliament, viz. Baron Scrope and Baron Miller. See Douglas 


Caſes of Controverted Electiont, vol. 2. page 446. Since it paſſed, a judge of the court of 
ſeſſion reſigned his place in Ga to get a ſeat in parliament. 


This act ſhould ſeem to diſable the Lord Juſtice General, if a commoner, , from being 
elected a member of the Houſe of Commons. It may be aſked, If it will likewiſe exclude 
the Lord High Treaſurer of Great Britain ? It ought not ; for, although he is a judge, 
yet he is not a Baron of the court of exchequer. 


Coke, th Inſt. page 48. 


6 In the firſt year of Queen Mary, 12th October 1553, a committee of fix perſons 
was appointed to inquire, Whether Alexander Nowell, burgeſs of Loo in Cornwall 
prebendary of Weſtminſter, might be of the Houſe of Commons ? and, on the next 
day, the following report was made: It is declared by the commiſſioners, that A 
* Nowell, being prebendary in Weſtminſter, and thereby having vęice in the convoct- 
© tion houſe, cannot be a member of the houſe, and that the Queen's writ be directed 
for another burgeſs in that place; Journals, vol. 1. page 27. col. 2. Similar reſolutions 
were formed on the 7th of February 1620, and on the 17th of January 1661; Hat- 
fs Precedents, page 6. The reader will find this point diſcuſſed in the 3d volume of 
the parliamentary hiſtory, page 274. 
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£ OL 
the time of James VI. of Scotland “, by which it was enacted, that 
no miniſter of the goſpel ſhould ee uſe, or adminiſter, any place 
of judicature, in whatever cauſe, civil or criminal, Upon the 21ſt 
of May 1700, an order was iſſued by the parliament for electing a 
new commiſſioner for the borough of Linlichgow, in the room of 
William Higgins who, had become a miniſter. 


The ſame perſon may, at a general election, happen to be choſen 
from two different places; and, in that event, he muſt make his 
election when he comes to take his ſeat in the houſe, provided there 
be no petition againſt him, and the time limited for giving in peti- 
tions be expired but, otherwiſe, a perſon who is elected and returned a 
member of the Houſe of Commons is not eligible for any other place 
until his ſeat be vacated. Mr Hatſel ſays, page 46. that one reaſon 
for this is, that, though a member is elected by the freeholders of 
© a county, or the electors of a particular borough, he becomes, 
* when elected, the repreſentative of the whole commonalty of 
Great Britain, and is therefore already the legal 8 of 
the county or borough whoſe ſeat is at that time vacant.” 


Sheriffs of counties, and mayors and bailiffs in England, cannot 


be elected in their reſpective juriſdictions, as being themſelves re- 
turning officers T: And, by the act of the 21ſt of George II. cap. 19. 


no 


* 


1584, cap. 133. 


+ Hale of Parliament, 114. Every writ contains a nolumus in the following words : 

* Nolumus autem quod tu ſeu alius vicecomes dicti regni noſtri aliqualiter fit electus. 
Such has been the form for more than three centuries : But, although the words are 
comprehenſive enough to exclude a ſheriff of one county from being elected for ano- 
ther, or even for a borough within another county, the force of the prohibition has been 
much ſhaken in this reipect z and it is now underſtood to exclude them only from re- 
preſenting the, counties of which they are ſheriffs, or any borough within ſuch coun- 
| ties. 
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no ſherif-depute can be elected for any county or borough in Scor. 
land *, Fountainhall tells us F, that, in a controverted election in 
the parliament of Scotland in 1686, it was objected, that a ſherif. 
depute had no right to vote. No ſuch objection, however, lies. 
Provoſts, or bailies of boroughs, may be elected even for their own 
boroughs, for, in Scotland, they are not returning officers. © 


By different ſtatutes T, none of the perſons concerned in the 
management of any duties or taxes impoſed ſince the year 1692, 
(except the commiſſioners of the treaſury), nor commiſſioners of 

prizes, ſick or wounded, tranſports, wine licenſes, navy and victual- 
| ing 
ties. At the general election in 1774, John Mayor, Efq; the high ſheriff of Berkſhire, 
was elected to repreſent the borough of Abingdon within that county, and he accor- 
dingly returned himſelf. A petition was preferred for Nathaniel Bayley, Eſq; the 
other candidate, who inſiſted, 1mo, That Mr Mayor was ineligible for any borough 
within the county; and, 2d», That his ineligibility having been publickly intimated to 
the electors at the place of election, and before the taking of the poll, the votes given 
for him were to be held as thrown away, and he, Mr Bayley, though choſen by a ſmaller 
number, was to be conſidered as duly elected. The committee, upon the 6th of March 
1775, informed the houſe, that they had determined, that neither the fitting mem- 
© ber, nor the petitioner, were duly elected, and that the election was void.“ See 
Douglas, wal. 1. page 419. et ſeg. 


* In 1745, Mr Charles Maitland, who had been for ſome time ſheriff-depute of the 
ſhire of Mid Lothian, was elected for a diſtrict of boroughs in Scotland. A petition, 
founded on his ineligibility, was preſented by Mr Scot of Scotſtarvit, the other candi- 
date; but it having appeared that Mr Maitland had reſigned that office ten days before 
the election, although the reſignation had not then been accepted, Mr Scot withdrew 
his petition; Journalt, vol. 25. page 667. col. 1. 2. page 710. col. 1. page 713. cel. 2. 


+ Vol. 1. page 413. 


t 5th William and Mary, cap. 7. 57.3 11th and 12th William III. cap. 2. f 150- 


et ſeq.; 12th and 13th William III. cap. 10. f 8g. et ſeq. ; 6th Anne, . 7. F 25. et 
ſeq.z 15th George II. cap. 22. 
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* 


ing offices, ſecretaries, or receivers of prizes, comptrollers of the 
army accompts, agents for regiments, governours of plantations and 
their deputies, officers of Minorca or Gibraltar, officers of the ex- 
ciſe and cuſtoms , clerks or deputies in the ſeveral offices of the 
treaſury, exchequer, navy, victualling, admiralty, pay of the army or 
navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, wine licenſes, hackney 
coaches, hawkers and pedlars, nor any perſons that hold any new 
office under the crown erected ſince 1705, are capable of being 
elected. 


It will not be improper here to give a ſhort account of ſome caſes 
determined by committees of the Houſe of Commons, under the 
authority of the well known acts of the roth and 14th of his preſent 
Majeſty. | 


The court of exchequer in Scotland, as it is now modelled, was 
eſtabliſhed by an act of the 6th of Queen Anne, cap. 26. which 
particularly enadted, that there ſhall be in the ſaid court of ex- 
* chequer in Scotland the ſeveral offices following, that is to ſay, 
the office of Queen's Remembrancer, the office of Lord Treaſurer's 


* Remembrancer, the office of Clerk of the Pipe, &c. Upon the 


25th 


The following reſolutions were made upon the 1oth of April 1711: © Reſolved, 
that the hereditary offices of an inſpector and ſearcher of all prohibited and uncuſtom- 
*ed goods, and keeper of the coquets in the ports of Ely and Anſtruther in North 
© Pritain, are within the meaning of the act of parliament of the 12th and 13th years 
© of his late Majeſty, King William, whereby any member of the Houſe of Commons 
having an office, place, or employment, concerning the farming, managing, or col- 
lecting the cuſtoms, is abſolutely incapable of being a member of this Houſe. Reſol- 
ved, that Sir John Anſtruther having, by the death of his father, the hereditary offices 
of an inſpector and ſearcher of all prohibited and uncuſtomed goods, and keeper of 
the coquets' in the ports of Ely and Anſtruther in North Britain, d:/cended to him, 


but not having taken, enjoyed, or executed the ſame, is capable of being a member 
of this houſe.” 
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25th of January 1771, his Majeſty granted to Andrew Stewart and 
Patrick Warrander, Eſquires, and to the ſurvivor of them, the joint 
office of King's remembrancer. Mr Stewart having declared him- 
felf a candidate for the county of Lanerk at the general election in 
1774, he, upon the 18th of October 1774, ſigned and ſealed, in the 
preſence of two ſubſcribing witnefles at Edinburgh, an inſtrument, 
importing his defire to reſign the office, or all his ſhareand intereſt 
in it; and that he accordingly thereby reſigned it into the hands of 
the King, or of the officers or commiſhoners impowered to receive 
it. This inſtrument was tranſmitted to the then Solicitor General 
of England, (now Lord Loughborough), for the purpoſe of his 
delivering it Lord North, then firſt Lord of the Treaſury, or to Mr 
Cooper or Mr Robinſon, the two ſecretaries of the Treaſury. It was 
accordingly delivered upon the 25th of the ſame month to Mr 
Cooper, who on that day informed Lord North of his having re- 
ceived it. But it did not appear at the trial of the merits of Mr | 
Stewart's election that the reſignation had been communicated to hjs 
Majeſty, or even laid before the board of treaſury. The eledion 
came on upon the 28th of October, and Mr Stewart having the ma- 
jority of votes in his favour, was returned. Mr Campbell of Shaw- 
field, the other candidate, complained, by petition, to the Houſe of 
Commons, on the ground that Mr Stewart was ineligible, belag, at 
the time of the election, in poſſeſſion of an office under the crown, 
created or erected ſince the 25th of October 1705. It was agreed 
by the counſel, and the committee, that the queſtion, whether Mr 
Stewart was or was not poſſeſſed of the office at the time of his 
election, ſhould be inquired into, and determined ſeparately, and 
the committee came to the following reſolution : That it is the 
© opinion of the committee that Andrew Stewart, Eſq; by the in- 
+ ſtrument of reſignation executed at Edinburgh on the 18th © 
* October 1774, and delivered to Mr Cooper on the 25th of the 
* ſame month, was, at the time of his election, diveſted of the of- 

6 fict 
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6fice of King's] Remembraueer in the court "of Ee ans in Seot- 


land.“ | 1992 16 

This reſolutiony of courſe, put an end to the cauſe, and rendered 
n unneceſſary to inquire whether the office was to be cankdered as 
2 new — n fince the 2 men of October 1705. 


The election of * Honogintie, Sis Maitland for the diſtrict 
of North Berwick, Haddington, Lauder, Jedburgh, and Dunbar, in 


1774, gave riſe to a ſimilar queſtion before a committee of the Houſe 
of Commons. Mr Maithand, at the time of his election, held the 
office of clerk of the pipe in the court of exchequer in Scotland, 
and Sir Alexander Gilmour, the other candidate, inſiſted that it was 
an office ereated or erected ſince the 25th of October 1705, and 
conſequently diſqualified the fitting member. It is unneceflary to 


ſtate here at length the argument maintained by the counſel, which 
the reader will find in Mr Douglas's caſes. It was, in general, con- 


tended for the ſitting member, 190, That the office, though under a 
new name,” was of a ſimilar nature with that of the diQtator of the 
rolls, which had long ſubſiſted in the court of exchequer in Scot- 


land, before it came to be new modelled after the union of the two 


kingdoms; and, 2do, That, even ſuppoſing it to be a new office, it 
was created not by the crown but by parliament, and, therefore, did 
not come properly under the enactment of the ſtatute. It was far- 
ther obſerved, that, in practice, both remembrancers and clerks of 
the pipe had been returned, and fat in parhament. William Stewart, 
the firſt King's remembrancer in Scotland, was elected and returned, 
in 1713, for the diſtrict of Inverneſs, &c. In 1747, Andrew Fletcher, 
junior, of Saltoun, then clerk'of the pipe, was returned for this very 
diſtrict of North Berwick, &c. In 1754, John Stewart of Caſtle-Stew- 
art, who then held the ſame office, was re- elected, and, in the return, 
was particularly deſcribed by his office of clerk of the pipe. And, 
P p in 
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in-1769, Mr Warrander, King's remembrancer, was likewiſe re, 
turned for the ſame diſtrict of North Berwick, &c. and although 
his election was conteſted on other grounds, no objection was taken 
to his eligibility on account of his holding that office. The com- 
mittee came to the following reſolution: That the Honourable 
* John Maitland was eligible to ſerve in parliament; notwithſtanding 
his being in poſſeſſion of the office of clerk of the pipe in the ex- 
"OY of rue at * time of his bree 10% t 46 


In 1779, Major FN Skene was cleted and; crak for the 


county of Fife; but Mr Henderſon, the other candidate, having, at 


the meeting for election, and before the votes were called, objected 
to the General's eligibility, in reſpect of his holding the office of 
inſpector general of the military roads; and, having afterwards pre- 
ferred a petition to the Houſe of Commons, the committee found 
that the General was re and that Mr n was 1 


elected. e i 2 7 | dx» * 


It has been made the ſubject of debate, Whether offices created 
by parliament ſince 1705 fall under the ſanction of the ſtatute? On 
the one hand it has been maintained, that its object was to ſeclude, 
not offices created by parliament, which could not be preſumed 


capable of indirect purpoſes in ſuch creation, but offices which the 


crown might create without neceſſity, and with the diſguiſed inten- 


tion of extending its influence ; whereas, on the other hand, it has 


been obſerved, that, to found a diſtinction of that ſort, the words 


created or erected ought to have been followed by theſe other words, 
by the royal authority; and that no ſuch reſtrictive conſtruction is 


authoriſed by any thing in the ſtatute, or by any deciſion upon it“. 


In 


See Douglas, vol. 2. page 436. 447. 
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In February 1779, the Houſe of Commons found that this ſta- 
| tute did not ſtrike againſt the commiſſioners appointed to treat with 
the Americans; and, upon the 11th of March 1779, a motion made 
againſt Lord George Germaine's capacity to be a member of the 
houſe, in reſpect of his being ng 66 ns for America, was 
thrown. oute 19% He em Ain an o 
914 O99 10 21d. noni 5d 670 17 
It is, in like manner, hah that: no perſom having a denden 
from the crown, either during pleaſure, or for any term of years, 
hall be capable of being elected; and that any perſon having ſuch 
penſion, who ſhall preſume to ſit or vote in the Houſe of Commons, 
mall forfeit L. 20 for every day he ſhall ſo ſit or vote, to any per- 
ſon who ſhall ſue fer the ſame in any of his Majeſty's courts in 
Weſtminſter Hall *. All thoſe who, after being choſen members 
of the Houſe of Commons, accept of any office of profit from the 
crown, (except officers: of the army or navy getting new commiſ- 
ſions), do likewiſe vacate their ſeats in parliament, and writs are i 
ſued for new elections as if they were naturally dead; but, unleſs the 


offices accepted by them be of that nature as to — them al- 
together, they 1 be re- elected f. 


By an act paſſed in 1778 J, it was provided, that the ſeats of 
members returned to ſerve in parliament ſhould not be vacated by 
their accepting commiſſions in any of the fencible corps raiſed, or to 
be raiſed, in Scotland, or in any other corps which his Majeſty might 
authoriſe, and direct to be raiſed in any part of Great Britain, the 
officers whereof were not to be entitled to half pay, or to any 

an 


rank 
imo Georgii I. cap. 56. 
+ 6to Annae, cap. 7. 


T 18vo Georgii III. cap. 59. 6 4. 
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rank in the army after their being reduced. Similar enactmentz 
had heen made with reſpect to the e the n in mien 
iN e Mr I Hats NMH 10-0151 205: goqu ug ; nta! 
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By Ar paſſd in „e 75 it _ Ae * * 
after the end of that ſeſſion of parliament, all perſons holding con- 
tracts for the public ſervice ſhould be incapable of being elected, or 
of ſitting in the houſe of Commons; and that the feat of any men. 
ber accepting of, or continuing to hold, any ſuch contract, after the 
commencement of the next ſeſſion; ſhould be void. This enad- 
ment was, however, declared not to extend to contracts entered intd 
by any incorporated trading company in its corporate capacity, or 
by any company then . ane mr ed 1 * of 
more than ren 4 eh rns 


In the writs which were ifſued for the! Angi PT held a 
Coventry in the 6th of Henry IV. a prohibition was inſerted againk 
electing any man of the law f. This, however, was unconſtitu- 
tional; and, as this parliament did, on that account, get the name of 

92 22 44 ©. Foparbamentun 


U 


* 22do Georgii II. cap. 45. | ; | 5 
+ The words of this prohibition were, Nolumus autem quod tu ſeu aliquis ali 
--+ Vicecomes regni noſtri, aut apprentius, aut aliquis alins homo ad legem, aliquatiter ſit 
* eleCtus.” It has been ſaid that the reaſon of this was, that Henry being in great want 
of money, was. afraid, that, if lawyers were returned to parliament, they would oppo! 
his exceſſive demands, and by their knowledge and learning in the laws and public 
affairs, be the means of ſtopping his illegal purpoſes. It has alſo been ſaid, that ther: 
was a diſguſt both in the commons and in the great men againſt lawyers, as being 2! 
hindrance to their oppreſſions, by pleading the law on behalf of their clients; and i 
accordingly appears, that, in the 13th of Edward III. the commons prayed, that writ 
© be ſent that the worthieſt knights be choſen, and that ory 8 and ſheriffs be lek ou. 


See Whitelack Comm. vol. 2. page 357. 
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parliamentum indoctum, ſo Sir Edward Coke obſerves, that there was 
not one good law made in it * 


| LIT N 


In England, it is likewiſe Noah that every knight of the ſhire 
have a clear eſtate of freehold or copyhold to the value of L. 600 
per annum, and every citizen and burgeſs to the value of L. zoo, 
except the eldeſt ſons of peers, and of perſons who are themſelves 
qualitied to be knights of the ſhires, and the members for the two 


univerſities F. But the ſtatutes introducing theſe qualifications are 
declared not to extend to Scotland. 


In order to prevent bribery and undue influence, it was enacted 
by the ſtatute of the 7th of William III. cap. 4. that no candidate, 
after the ordering or iſſuing the writ for election, ſhould by himſelf, 

or by any other means for his behoof, give any money, meat, drink, 
entertainment; or proviſion, to his electors, or promiſe to give any 
preſent, gift, reward, or entertainment, either to particular perſons, 
or to any county, city, town, or place, in order to his being elected; 
and that all perſons offending i in that reſpect ſhould be diſabled and 
incapacitated to fit in parliament for ſuch county, city, town, or 
place, in conſequence of ſuch election. This ſtatute was wiſely cal- 
culated to reſtrain a moſt pernicious practice; but every day's expe- 
rience ſhews that little regard i is paid to the putting it in execution. 


CHAPTER 


* ah Inft. 8. * ' 


+ kt was e e ee ee in May 1780, w increafs this qualifica- 
Von; but the motion was negatives. 


* CY * — . _ : N 
— r « % I. — _ 
- 1. 4 
c 
„ = — 8 Land N . 
* we 2 — 
— - __ _- 4 N . = 
— q = - 8 
8 2 * 
n W 


— WT — 
— 


fk 
| | 
1 
N [4 
1 
” 2 4 
=. 
FR „ 
4 rus 
K. 
1 
j „ 
13 
1 
. , y "= 
6 on 
* 
- 
Wy 7 - 
Wo 
" 
1 40; 
" bs 
- 
me 
f, 455 
7 - * 
1 
bu 4 o * 


p— - — 
n 
* X "> * — 2 
— "= "= vob. 4 2 
p, b © % * Py 
\ — 2 = 
w = _ * * 7 — 


— — nd 


* : r 
n b 
— — * i 
N : 
— 


Rr 


„ . 
T f "FT 35 
DD 3 942 


4 
_—_— 6. 

» Fry S, ' , 
i% = — 2 


r 


3 OF THE ELECTION, TY Book 11}, 


CHAP T FE R VI. 


Of the mode of procedure i in the Election of G 2 to 
Parliament 7 Shires in Scotland. 


1 ATELY after a parliament is ſummoned by the royal pro- 
clamation, the Lord Chancellor ſends his warrant to the clerk of 
the crown to iſſue writs to the ſheriff of each county for the elee- 
tion of the members to ſerve for their ſeveral ſhires. This has been 
the duty of the Chancellor ever ſince the Houſe of Commons was 
formed *. When there is no Chancellor, the warrant is granted by 
the Lord Keeper, or Commiſſioners, of the oe ſeal for the time. 


In the caſe of a vacancy happening during the ſitting of parlia- 
ment, the warrant to the clerk of the crown is given by the Speaker 
of the Houſe of Commons, by order of the houſe. Till lately, how- 


ever, there was no mode of ſupplying a vacancy occaſioned even by 
the death of a member during the receſs of parliament . This was 


an inconvenience, and a remedy for it was at laſt introduced by the 
at 


* oullivan, page 332. 


+ The Earl of Shaftſbury, when Chancellor, in the reign of Charles. II. did indeed aſ- 
ame the power of iſſuing writs, while the parliament was prorogued, for electing perſons 
to fill up vacancies in the Houſe of Commons. Of this the Commons loudly complained 
when the parliament met; upon which the King declared, That he had given orders 
* to the Lord Chancellor to ſend out writs for the better ſupply of their houſe, having 
« ſeen precedents for it; but, if any ſcruple or queſtion did ariſe about it, he left it to 
the houſe to debate as ſoon as they could. The matter was accordingly taken under 


9 
— 
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act of the roth of his preſent Majeſty, cap. At. which enacted, that 
from and after the end of the then ſeſſion of parliament, it ſhould be 
lawful to the Speaker, during a receſs for more than twenty days, 
whether by prorogation or adjournment, to iſſue warrants to the 
clerk of the crown to make out new writs for electing members of 
the Houſe of Commons in the room of ſuch as ſhould happen to die 
during ſuch receſs. But, in order to-entitle the Speaker to grant ſuch 
warrant, the death of the member muſt be certified to him by a 
writing under the hands of two members of the houſe, and notice 
of ſuch certificate muſt be inſerted in the London Gazette fourteen 
days before the warrant be iſſued. 
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This ſtatute likewiſe declares, that the Speaker ſhall have no au- 
thority to iſſue any ſuch warrant, unleſs the return of the writ, by 
virtue whereof the deceaſed member was elected, has been brought 
into the office of the clerk of the crown fifteen days at leaſt before 
the end of the ſeſſion of parliament immediately preceding the death 
of ſuch member. When a member vacates his ſeat by accepting an 
office during a receſs, no new election can be made til! the next 


meeting of parhament, when the Speaker grants warrant to the 
clerk of the crown to ifſue a new writ. 
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The writs * iſſued from the crown office ought to be immediately 
tranſmitted to the ſeveral ſheriffs; but they are often given to can- 


didates, 


conſideration the very next day, when. the Commons voted theſe writs, and the 
conſequential returns, irregular, and expelled the members who had been elected 
in virtue of them. It was ſuppoſed at that time, that, if the crown could iſſue 
Frits for filling up vacancies in parliament, it would be eaſy for the miniſters to get 


ſuch members returned as they pleaſed ; and we are accordingly informe+, dat thoſe 


who had been returned upon that occafion were all creatures of the court ; Rr in, wil. 2. 
tage 66g. | | 


_ 


A copy of a writ to a ſheriff is to be found in the Appendix, No: 
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didates, or their agents, upon a receipt and obligation to deliver 
them. This practice ought, however, to be corrected, as it gives an 
opportunity of jobbing, by preventing the ſheriff from naming ſo 
early a day for the election as he might do, were the writ imme- 
diately tranſmitted to him from the proper oſſi cee. 


By the act 1681, the ſheriffs are impowered to appoint the diet of 
election. It muſt, however, according to that act, be at leaſt twelve day: 
before the meeting of parliament , and muſt be publiſhed at the head 
borough of the ſhire upon a market day, betwixt ten and twelve be- 
fore noon, and at each partſh church on the Sunday immediately 
after, three free days at leaſt before the election F. 


The 


* Upon the 28th of February 1772, a perſon was brought to the bar of the Houſe 
of Commons for taking the writ for Monmouthſhire from the meſſenger fent down * 
with it to the ſheriff}, and ſo delaying its execution. He acknowledged his fault, and 
was diſcharged. At the general election in 1774, the writ for the ſhire of Clackman- 
nan was with-held from the ſheriff for a_confiderable time. The ſheriff at laſt prefer- 
red a complaint, againſt the perſon in whofe cuſtody it was ſuſpected to be, to the ſbe- 
riff of Edinburgh, within whoſe juriſdiction that perſon then reſided. The ſheriff of 
Edinburgh held this complaint to be competent, and took certain ſteps of procedure, 


-vpon which the writ was given up to the ſheriff of Clackmannan. 


+ There is nothing in the ſtatute book fixing within what time an election to ſapph 
a vacancy happening during the courſe of a parliament muſt take place. The day i 
left to the abſolute diſcretion of the ſheriff; but it is generally underſtood that it muſt 
be within forty days after the date of the writ. 


t If, at any of the pariſh churches, on the Sunday when the writ is to be publiſhed, 
there happen to be no divine ſervice, the ſheriff's officer makes his publication a: 
the church door, and returns a formal execution ftating the fact. See Spottiſwood 
Law of Elections, page 36. If the ſheriff neglect to make intimation of the diet of 


 aeftion, as required by law, he forfeits a penalty of fifty pounds, one moiety, to the 


King, and the other to the perſon or perſons who ſhall ſue for the ſame before the 


court of ſeſſion; 32th Anne, cap. 6. The precept or warrant to the ſheriff's officer 
for 


* 


Cuae. VI. COMMISSIONERS FROM SHIRES. zoz 


The freeholders being aſſembled at the appointed day, betwixt 


noon and two afternoon, in the ſheriff's ordinary court room, the 


ſheriff produces the writ, and reads it in their preſence, and likewiſe 
produces executions of the publication at the market-croſs, and at 
the ſeveral pariſh churches . If any of theſe be found informal, 
the freeholders cannot regularly proceed to an election, and a new 
precept muſt be iſſued by the ſheriff, and duly executed T. In prac- 
tice, however, they are ſeldom examined 4. 


This part of the buſineſs being done, the act of the 2d of Geo, II. 
cap. 24. intituled, an act for the more effectually preventing bribe- 
© ry and corruption in the election of members to ſerve in parlia- 
ment, muſt be read in the preſence of the meeting ||; after which, 


Qq the 


for making - theſe intimations, ought to be ſigned by the ſheriff himſelf ; but, in ſome 


counties, an erroneous practice of having them ho. ors by the ſheriff-clerk has taken 
place. 


What is to be done if the ſheriff happen to die before the diet for election, and 
no ſucceſſor be then appointed to him? That event took place at the general election 
in 1780. The ſheriff of Kincardine had fixed the 2gth of September for the election 
of the commiſſioner for that ſhire, but died upon the 17th of that month. The court 
of ſeſſion was not then fitting z but the Lord Ordinary officiating on the bills appointed 
an advocate, properly qualified to hold the office, to act as interim ſheriff. Had there 
been a competition for the repreſentation of the county, the regularity of this procedure, 


and the power of the, Lord Ordinary on the bills to appoiat an interim ſheriff, might 
probably have been made a queſtion. | 


+ Spottiſwood's Lay ak Elections, page 36: 


Forms of the intimation made b) by the ſheriff, and of the publication ther cof, are tv 
be found in the Appendix, J. 45 and 36. | 


|| This is ordered by the following clauſe of the act itſelf: * And for the more ef- 
8 fectual obſeryance of this aft, be it enacted, that al and every, the ſheriffe, mayors, 
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1 


the ſheriff-clerk produces the book in which the roll of freeholders, 
and the minutes of their proceedings, are inſerted, together with 
copies of the oaths of allegiance, and abjuration, and aſſurance, and 
of the truſt oath preſcribed by the act of the 7th of George II. writ. 
ten on a roll of parchment, in terms of that ſtatute “. 


Theſe preparatory ſteps being finiſhed, the ſheriff has no farther 
buſineſs in the meeting. The commiſſioner laſt elected, if preſent, 
takes the chair, and adminiſters the oaths of allegiance and aſſurance 
to the frecholders , and likewiſe the oath of abjuration, if it be re. 
quired to be put ꝓ; after which, he proceeds to call the roll, and aſk 
the votes for the choice of preſes and clerk to the meeting, having 
himſelf the caſting or deciſive vote, in caſe of an equality. If the 


- commiſſioner 


© bailiffs and other officers, to whom the execution of any writ or precept for electing 
any member, or members, to ſerve in parliament, ſhall belong or appertain, ſhall, and 
© are hereby required at the time of ſuch election, immediately after reading of ſuch 
«< writ or precept, read, or cauſe to be read, openly before the electors then aſſembled, 
© this preſent act, and every clauſe therein contained: And the ſame ſhall alſo be open- 
ly read once in the year at the general quarter ſeſſions of the peace to be holden next 
after Eaſter, for any county or city, and at every election of the chief magiſtrate in 
any borough, town corporate, or cinque port, and at the annual election of magi- 


« ſrrates and town counſellors for every borough within that part of Great Britain cal- 
led Scotland.” 


Ihe oath of abjuration (though for what reaſon I have not been able to learn) is 
uſually written on parchment, and the allegiance and aſſurance only on paper. 


+ This is the cuſtomary mode of proceeding ; but it is not neceſſary that any of the 


oaths to government be taken before the election of preſes and clerk, unleſs it be re- 
quired. 


+ A complaint to the court of ſeſſion was once preferred againſt a commiſſioner laſt 
elefted, for refuſing to adminiſter the oaths to the freeholders before calling the roll 


for the election of preſes and clerk; but the court found that it did not fall under ther 
cognizance; November 10. 1747, Ker, &c. cantra Redpath, &c. 
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commiſſioner laſt elected be abſent, the oaths are adminiſtered, and 
the roll is called, by the ſheriff-clerk ; and, in that caſe, the caſting, 
vote belongs, as at the Michaelmas meetings, to the freeholder pre- 
ſent who laſt repreſented the ſhire in any former parliament; if none 
ſuch be preſent, to the freeholder who laſt preſided at any meeting 
for election; and, in his abſence, to the freeholder who laft preſided 
at any Michaelmas meeting ; and, failing the attendance of all thoſe, 
to the freeholder preſent who ſtands firſt upon the roll *. 


To prevent abuſes in the choice of preſes and clerk, the law has 
declared, that, if the commiſſioner laſt elected, or, in his abſence, the 
ſheriff-clerk, receive the vote of any perſon who does not ſtand up- 
on the roll, he ſhall for every ſuch offence forfeit the ſum of L. 300 
Sterling to every candidate for the office of preſes or clerk reſpec- 
tively, for whom ſuch perſon ſhall not have given his vote, to be 
recovered by them, or their executors, by ſummary complaint be- 
fore the court of ſeſſion, upon thirty days notice; or, if he ſhall not 
call for, or ſhall refuſe the vote of any perſon whoſe name is upon 
the roll, he ſhall forfeit the like ſum to ſuch perſon, to be recovered 
by him, or his executors, in the ſame ſummary manner f. 


This is, without doubt, a moſt ſalutary regulation. It however 
requires to be more fully explained, as many caſes may be figured 


where a judaical adherence to the letter of the ſtatute might appear 


nco.fiſtent with that idea of juſtice which the legiſlature muſt be 
ſuppoſed to have had in their view, 


Q q 2 It 


— 


16to Georgii II. cap. 11. 13+ I formerly obſerved, that the law has made no 
proviſion with reſpect to the calling of the roll, in the event of the abſence of tlie com- 


miſſioner laſt eleQed, and of the ſheriff-clerk being unable, through indiſpoſition, to at- 
tend. See note, page 150. 


7 16to Georgii II. cap. 11. f 13, 
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It frequently happens that two perſons ſtand upon the roll in virtue 
of the ſame lands, the one as liferenter, the other as fiar : Muſt the 
commiſſioner laſt elected, or the ſheriff-clerk, call both, and receive 
the votes of both in the election of preſes and clerk? If the ſtatute 
is in every caſe to be judaically interpreted, he will incur the penal. 
ty, if he omit either the one or the other. But, as by other ſtatutes, 
the fiar can only vote in the abſence of the liferenter, no court can 
ſubject him to it for omitting to call, or for refuſing to receive, the 
vote of the har, if the liferenter be preſent, and claim his vote. On 
the contrary, he would be juſtly liable to the penalty, were he, in 
that caſe, to receive the vote of the har. RF, | 

By the act of the 2d of George II. cap. 24. thoſe who have been 
convicted of bribery and corruption are for ever diſabled from vo- 
ting in an election of a member to ſerve in parliament.” Suppoſing 
that a perſon ſo convicted ſtands upon the roll, muſt his name be 
called, and his vote received, in the choice of preſes and clerk? It 
ſhould ſeem to be unneceſſary for the commiſſioner laſt elected, 
or the ſheriff-clerk, to do ſo; and that their omitting to call him, 
or refuſing to receive his vote, cannot, upon a fair and juſt con- 
ſtruction of the ſtatute, ſubje& them to the penalty. It were indeed 
abſurd to ſuppoſe, that, in order to give obedience to one ſtatute, 


they were at liberty to diſregard perſonal diſqualifications introduced 
by other ſtatutes, 


It muſt, however, be admitted, that, in general, the powers of the 
commiſſioner laſt elected, or of the ſheriff-clerk, in calling the roll, 
are merely miniſterial; and that, although they may ſo far exerciſe 
their judgment as to leave out thoſe whom the law has clearly diſ- 
qualified, yet they cannot aſſume the right of judging whether a 


perſon ſtands wrongfully upon the roll, and, upon that pretence, re- 
fuſe 


Cray, VI. COMMISSIONERS FROM SHIRES. 309 


fuſe his vote in the choice of preſes and clerk, how plainly ſoever it 


may appear that ſuch perſon is liable to be ſtruck off after the 
meeting ſhall be properly conſtituted, 


Let it be n el that a perſon has been enrolled although not a 
year infeft. The freeholders did wrong in admitting him; but that 
wrong the caller of the roll has no power to remedy. His name 
muſt therefore be called, and his vote received, otherwiſe the penal- 
ty will be incurred. Nay, the votes of thoſe who are diveſted of 
the eſtates upon which they were enrolled muſt be received in the 
choice of preſes and clerk, although the very firſt buſineſs of the 


meeting, after it 1s int conſtituted, will be to ſtrike them off 
the roll. 


Let it in like manner be ſuppoſed, that, by a judgment of the 
court of ſeſſion, a perſon ſtanding upon the roll had been ordered to 
be ſtruck off, but that the ſheriff-clerk, in contempt of that order, 
had neglected or refuſed to do ſo ; Would the commiſſioner laſt 
elected be at liberty to refuſe ſuch perſon's vote in the election of 
preſes and clerk, or mult he call him under the ſanQion of the pe- 
nalty ? If exerciſe of judgment, in a cafe of this kind, be denied to 
the commiſhoner laſt elected, the election of the prefes, and, of 
courſe, the election of the member to ſerve in parliament, may be 
carried by the voice of one, who, by a judgment of the proper 
court, has been found to have no right to a freehold qualification *: 
But this is a wrong which the commiſſioner laſt elected has 
no power to e without ſubjecting himſelf to the penalty. 


He 


It may be thought that abuſes of this kind will be effectually prevented by the 
ſherif-clerk's being ſubjected to a penalty of L. 1co, in the event of his not obeying 
the order of the court of ſeſſion; but penalties are often little regarded in a conteſted 


c:eCtion, and may be made eaſy to the ſheriff<clerk by the candidate whoſe intereſt he 
means to ſupport by his treſpaſs. 
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He muſt call every perſon who ſtands upon the roll produced by 
the ſheriff-clerk, and is not liable to a perfonal diſqualification ; and 
if, by that means, a candidate is choſen who otherwiſe would have 
loſt the election, the only remedy lies in a petition to the Houſe of 
Commons, who act not in a miniſterial, but in a judicative capacity, 
But what will be the caſe, if, by reaſon of the abſence of the com- 
miſſioner laſt elected, the calling of the roll ſhall fall to the province 
of the ſheriff-clerk, and he ſhall take it upon him to call the name, 
and receive the vote of the perſon whom he ought to have ſtruck 
off? It certainly ſhould be no excuſe to him that he has obeyed the 
ſtatute by calling none but thoſe who ſtand upon the roll, becauſe it 
was owing to his own malverſation that ſuch perſon did ſtand upon 
ity and although the letter of the law may not, perhaps, exaQly 
reach him, it would ſurely be no great ſtretch to find him liable in 
the penalty for calling one wham he himſelf ought to have ſtruck 
off. 


A remarkable caſe occurred in the county of Mid Lothian at a 
meeting for election in 1744. The name of Sir James Stewart of 
Goodtrees ſtood upon the roll 1742, which was the one laſt made 
up; but there were no minutes extant to ſhew either the time when 
the perſons ſtanding upon that roll had been admitted to it, or the 
titles upon which they were enrolled. The then Sir James Stewart 
appeared at the meeting, and claimed a vote in the choice of preſes 
and clerk, ſaying, there ftands my name, and that name you are 
bound to call;* but the commiſſioner laſt elected being convinced, 
from a variety of circumſtances, that the words Sir James Stewart 
of Coodtrees, in the roll 1742, were not deſcriptive of the then dir 
James, but of his father, whoſe name had been omitted to be ſtruck 
out upon his death, (as was the caſe of ſeveral others whoſe heirs 
had not yet claimed to be enrolled), he refuſed to receive Sir James's 


vote. Sir James complained to the court of ſeſſion, and demanded 
the 
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the ſtatutable penalty ; 3 but his complaint was diſmiſſed. This was 
certainly a juſt deciſion; for, although the ſame name was to be 
found upon the roll „yet the complainer never had ſtood upon that 
roll; he, therefore, was not entitled to any penalty on account of 


his name not being called, or of his vote being refuſed; and, if the 


commiſſioner laſt elected had received his vote, he would have ſub- 
jected himſelf. to the penalty impoſed by the firſt part of this clauſe 
of the ſtatute, for taking the vote of one who did not ſtand upon 


* 


the roll. 


Another caſe of a more recent date, which gave occaſion to a 
great deal of argument, ſhall likewiſe be ſtated, Alexander Fraſer 
of Culduthil ſtood upon the roll of freeholders of the county of 
Cromarty made up at Michaelmas 1767, in virtue of ſeveral different 
parcels of land rated at L. 426 : 4: 2 Scots of valued rent, according 
to a decree of diviſion pronounced by the commiſſioners of ſupply in 
October 1765. Of theſe there was one parcel called Glenurquhart, 
which, by the decree of diviſion, was valued at L. 57: 18: 8. Be- 
fore the election, which took place upon the 26th of April 1768, 
this decree of diviſion was ſet aſide by the court of ſeſſion, in an ac- 
tion at the ſuit of Sir John Gordon of Invergordon, and William 
Gordon of Newhall, where it was found, that the lands of Glen- 
urquhart were not entitled to any part of the cumulo valuation di- 
vided by the commiſſioners of ſupply. In the courſe of this action, 
Mr Fraſer had admitted, that, if the purſuers prevailed in it, he 
would not have a good qualification, as his valuation would be re- 
duced to leſs than L. 400; but ſtill, when the day of election came, 
no order had been obtained for ſtriking him off the roll; on the 


contrary, though it was one of the concluſions of the ſuit, that it 


ſhould be declared that Mr Fraſer was not entitled to continue upon 
the roll of freeholders, the court of ſeſſion found that concluſion in- 
competent, It appeared,-that, if Mr Fraſer was allowed a voice in 

the 
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the choice of the preſes, hig vote would be deciſive of the election, 
there being only fix freeholders in the intereſt of Sir John Gordon, 
and ſeven, including Mr Fraſer, in the intereſt of Mr Pulteney, the 
other candidate. An extract (exemplification) of the decree of the 
court of ſeſſion being produced, Sir John Gordon, who was the com- 
miſſioner laſt elected, tendered to Mr Fraſer the truſt oath preſcribed 
by the act of the 7th of George II. after filling up, in the blank left in 
the beginning of that oath, the deſcription of his lands, copied verbatim 
from his claim for enrolment, which not only mentioned the names 
of the ſeveral parcels of which theſe lands were compoſed, but alſo 
bore that they ſtood valued at upwards of L. 400. Mr Fraſer refu- 
ſed to take the oath in theſe terms, upon which Sir John Gordon 
attempted to eraſe his name out of the roll in the ſheriff's book, but 
was prevented by others of the freeholders, who took the book from 
him. Sir John then produced an extract of the roll, and, after era- 
ſing Mr Fraſer's name from that extract, called the votes of the other 
freeholders for the choice of preſes and clerk. Upon this the two 
contending parties ſeparated, and made each of them ſeparate'clec- 
tions, which occaſioned a variety of proſecutions for ſtatutable pe- 
nalties. Among others, Mr Fraſer proſecuted Sir John Gordon for 
L. 600 on account of his not calling him in the election of preſes 
and clerk; and, in ſupport of his complaint, inſiſted, 1%, That, as 
he ſtood de facto upon the roll, Sir John was bound to call him, and 
to receive his vote, how ill founded ſoever his qualification might 
be; and, 2do, That, as the ſole purpoſe of the truſt oath was to aſ- 
certain that thoſe. who claimed a vote were really and truly owners 
of the lands under which they ſought that privilege, and that they 
did not hold them in truſt for any other perſon, nothing could be 
inſerted in the blank left in the beginning of that oath but the names 
of the lands; and that he was not obliged to take it in the manner 
it was tendered to him, or to ſwear to the valuation. Sir John Gor- 
don, on the other hand, contended, 120, That the ſeveral acts of 
parliament 
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parliament relative to elections muſt be expounded by each other, 
and no particular act implicitly or literally followed, when, by ſo 
doing, other ſtatutes regulating the qualification of electors muſt 
neceſſarily be gontrolled; that the Jaw had expreſsly required L. 400 
Scots of valued rent to entitle one to vote as a freeholder; and that, 
as Mr Fraſer's valuation was, by the decree of the court of ſeſſion, 
brought below that ſum, he ſhould have been juſlified in refuſing 
Mr Fraſer's vote, even although he had taken the truſt oath as it 
was tendered to him; and, 249, That, as the ſtatute of the 75th of 
George II. had left it a moot point with what preciſe words the 
blank in the truſt oath ought to be filled up, it muſt have been 1n- 
tended, that the perſon with whom the adminiſtering that oath was 
entruſted ſhould be at liberty to inſert ſuch words, adapted to the 
circumſtances of the caſe, as might anſwer the principal object of 
the law, which was to allow a vote only to thoſe who were infeft 
in, and poſſeſſed of lands liable in public burdens, at the rate of 
L. 400 of valued rent; and that no better rule could be followed 


for obtaining that end, than by maintaining an exact correſpondence 


between the oath and the claim for enrolment. The court of ſeſſion 
found Sir John Gordon liable in one penalty of L. zoo, but aſſoil- 
zicd (abſolved) guoad ultra *, What effect Sir John's not calling 
Mr Fraſer's vote, in the choice of preſes and clerk, ought to have 
had in the ſubſequent ſteps of the election, or upon the merits of 
the return, will be afterwards conſidered ; at preſent, it will ſuffice to 
obſerve, that, according to the judgment of the Houſe of Lords in 


the caſe of Archibald Duff againſt Sir Ludovic Grant and others, 
Sir John Gordon had no authority to put the truſt oath in ary ſnape 


before the election of preſes and clerk. 


Rr The 


* November 19. 1768, Fraſer of Culduthil contra Sir John Gordon. 
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The preſes and clerk being choſen, the minutes of their election 
muſt be ſigned by the commiſſioner laſt elected, or, in his abſence 
by the ſheriff-clerk, and delivered over to the clerk appointed by the 
majority of the meeting; and, if either of them neglect or refuſe to 
ſign theſe minutes, a penalty of L. 100 is incurred to the perſon truly 
elected preſes, to be recovered by him, or his executors, by a ſum- 
mary complaint before the court of ſeſſion “. 


This act farther declares, that it ſhall not be lawful for any num- 
ber of freeholders to ſeparate from the majority of the perſons pre- 
fent who ſtand upon the roll, and to ſet up any perſons as preſes 
and clerk other than thoſe choſen by the majority. In order to en- 
force this rule, it is enacted, that thoſe who ſeparate from the ma- 
jority, and ſet up any other as preſes or clerk, ſhall forfeit L. 50 to 
the candidate who ſhall be choſen by the majority from whom ſuch 
ſeparation is made; and that any perſon who preſumes to at as 
preſes or clerk, without being choſen by the majority, ſhall forfeit 
L. 200 to ſuch candidate, to be recovered in the ſame manner with 
the penalties already mentioned f. 


The clerk choſen by the majority qualifies himſelf by taking the 
oaths of allegiance and abjuration, and ſubſcribing the aſſurance; 


and, 
* 16to Georgii II. cap. 11. f 15. 
+ 16to Georgii II. cap. 11. { 14+ 


It has been already mentioned, that, at the election for the county of Cromarty in 
1768, the two parties ſeparated upon Sir John Gordon's refufing to receive Mr Fraſer 
of Culduthil's vote in the choice of preſes and clerk, and made ſeparate elections. This 
produced mutual complaints. But the court of ſeſſion found Sir John Gordon's party 
in the wrong; and that each of them had incurred a penalty of L. 50 on account of 
their having ſeparated from the majority; and alſo found, that Mr MIntoſh, whom 
they had ſet up as preſes, had forfeited L. 200 for acting in that character. Novem- 
der 19. 1768, William Pulteney and others cantra Sir John Gordon and others. 


Feiern 3 
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and, by the ſtatute of the 16th of George II. ſo often referred to, 
he muſt alſo take the following oath, which the preſes is required to 
adminiſter“: * I A. B. do ſolemnly ſwear, that I have not, directly 
© or indirectly, by way of Joan, or other device whatſoever, received 
© any ſum or ſums of money, office, place, or employment, gratui- 
* ty or reward, or any bond, bill, or note, or any promiſe of any 
© ſum or ſums of money, office, place, employment, or gratuity 
« whatſoever, by myſelf or any other, to my uſe or benefit, or 


© advantage, to make any return at the preſent election of a mem- 
© ber to ſerve in parliament; and that I will return to the ſheriff, 


or ſtewart, the perſon elected by the majority of the freeholders 


© and vote, at this meeting. So help me God. 


The truſt oath is then put, if required by any one of the frechol- 
ders preſent, and may be put at any ſtage of the buſineſs. And, upon 
the demand of any two of the freeholders, the oath of bribery, in- 
troduced by the act of the 2d of George II. muſt likewiſe be taken 
before voting for the member to ſerve in parliament. This oath is 
as follows: I A. B. do ſwear (or, being one of the people called 
* Quakers, I A. B. do ſolemnly affirm) I have not received, or had 
Aby myſelf, or any perſon whatſoever in truſt for me, or for my 
* uſe and benefit, directly or indirectly, any ſum or ſums of money, 
office, place, or employment, gift, or reward, or any promiſe or 
ſecurity for any money, office, employment, or gift, in order to 
give my vote at this election, and that I have not before been 
polled at this election F.' 


0 


0 


Nr The 
Sec. 37. | 


; 
— 


ꝛ2do Georgii II. cap. 24. 6 1. Had this oath been applicable only to elections in 
Scotland, the laſt words of it would have been unneceſſary; but, as it is applicable to all 
elections through Great Britain, and as, in many counties of England, and cen in ſome 
borqughs, the nuraber of voters is ſo very great as to put it out of the power of the 


prefidin 4 


* upon the roll made up at this election, and who ſhall be preſent, 
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The meeting being thus conſtituted, the frecholders proceed to 
adjuſt the roll in the ſame manner as at the Michaelmas head court; 
and a new roll being made up, (a ſigned copy or extract whereof 
mutt be delivered to the ſheriff-clerk, to be recorded in the ſherif'; 

books), the preſes calls that roll, and aſks the votes of thoſe preſent 
| who Rand upon it, for the choice of the commiſſioner to repreſent 
the county in parliament, having himſelf the caſting or deciſive 
voice in the event of an equality “. 


We have already ſeen, that ſevere penalties are impoſed, in order to 
prevent undue practices in calling the roll for the choice of preſes and 
clerk; and, to guard againſt the like abuſes in the choice of the 
commiſſioner, it is enacted, that if, in ſuch election, the preſes re- 
ccive the vote of any perſon who does not ſtand upon the roll made 
up by the meeting, he ſhall for ſuch offence forfeit L. 200 Sterling 
to any candidate for whom ſuch perſon ſhall not have given his 
vote; and that, if he do not call for, or refuſe the vote of any per- 
ſon whoſe name is upon the roll, he ſhall forfeit the like ſum to the 
perſon who has not been called for, or whoſe vote has been refuſed, 


to be recovered in the ſame ſummary way with the other penalties 
inflited by the ſtatute f. 


The law does not require that the perſon who is choſen com- 


miſſioner ſhould be preſent at the meeting for election; but, as the 
| truſt 


— 


preſiding officers to know them all, either by their perſons or faces, the addition v 
exceedingly proper. a 


* 16to Georgii II. cap. 11. 613. 


+ 16to Georgii II. cap. 11. 6 13. It is proper here to mention once for all, that, by the 
laſt clauſe of this ſtatute, no perſon can be ſubjected to any incapacity, diſability, fore! 
ture, or penalty, impoſed by it, unleſs a proſecution be commenced within one Jar 
after ſuch incapacity, diſability, forfeiture, or penalty, ſhall be incurred. 
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truſt oath cannot be put to him in his abfence, it is enacted, that, 
before taking his ſeat in the Houſe of Commons, he ſhall take that 
oath before the Lord Steward of his Majeſty's houſehold, or any 
perſon authoriſed by him for that end; and that, if any member 
eleced in his abſence ſhall neglect or refuſe to take ſuch oath, his 
election ſhall be void “. 


The election being made, and the minutes being ſigned by the 
preſes and clerk of the meeting, the freeholders have nothing far- 
ther to do in the matter, The reſt of the buſineſs, which is purely 
miniſterial, devolves, fr/t, upon the clerk of the meeting, and, next, 
upon the ſheriff, whoſe province it is to return the writ for election 
to the crown office in Chancery. The duty incumbent upon theſe 


officers, and the forfeitures and penalties impoſed by the legiſlature, 


in order to Keep them within the bounds of that duty, and to pre- 


vent their abuſing the power committed to them, ſhall be explained 
in the next 3 


CHAPTER 


» 16to Georgii II. cap. 11. f 10. 
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c H A PT E R In 
Of Returns by Clerks and Sheriffs. 


HE repreſentatives of ſhires, in the parliament of Scotland, re- 

ceived commiſſions directly from the freeholders, and hence 
they got the name of Commiſſioners. By the act 1587, cap. 114. 
thoſe commiſſions muſt have been ſealed and fubſcribed by at leaſt 
fix of the barons; and, by a ſubſequent ſtatute, 1597, cap. 27. no 
barons - were to be received in parliament, as commiſſioners from 
ſhires, without producing ſufficient commiſſions ſigned in a full 
convention of the freeholders, and authenticated by the ſubſerip- 
tions of a great number of thoſe who were preſent, and by the 
ſubſcription of the clerk to the meeting. Elections are now, how- 
ever, verified in a different manner, by the intervention of miniſte- 
rial officers, over whole conduct the legiſlature has been particularly 
watchful, 


The meeting of the freeholders being over, their clerk muſt im- 
mediately return to the-ſheriff the perſon elected by the majority in 
the manner above ſtated “; and, in caſe he refuſe or neglect to re- 
turn the perſon ſo elected, or return any other perſon to the ſheriff, 
he, for every ſuch offence, forfeits L. 500 Sterling to the candidate 
choſen by the majority. The like fine is alſo impoſed upon every 
perſon who preſumes to act as clerk, though not duly elected, and 

returns. 


». 6to Annae, cap. 6 5.. 
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returns any other than the perſon elected by the majority of the 
freeholders “. | | 


At the general eleQion in 1741, the Honourable Mr Hume Camp- 
bell, and Sir John Sinclair of Longformacus, were candidates for 
Berwickſhire. Mr Hume Campbell, as the commiſſioner laſt elect- 
ed, proceeded to call the roll made up at the laſt Michaelmas head 
court; but Sir John Sinclair gave in proteſts againſt eleven of the 
freeholders ſtanding upon that roll, in which he ſtated objections to 
their right to vote, and inſiſted that their names ſhould not be cal- 
led for the choice of preſes and clerk. On the other hand, Mr Carre 
of Niſbet, who ſupported Mr Hume Campbell, proteſted againſt the 
votes of fifteen freeholders of Sir John Sinclair's party, Mr Hume 
Campbell called the roll as it ſtood, without regard to the proteſts 
on either ſide. The number of voters were ſixty-ſix, of whom 
thirty-five yoted for Sir Robert Pringle and James Pringle, the per- 
ſons ſet up by Mr Hume Campbell's party for preſes and clerk, and 
thirty-one for Sir John Hume of Manderſton and John Sinclair, 
who were ſet up for theſe offices by the other party. Upon this a 
ſeparation took place. Each party proceeded to enrol, and ſtrike off, 
ſeveral freeholders; and each elected a member. John Sinclair, the 
clerk elected by the minority, was proſecuted by Mr Hume Camp- 
bell before the court of ſeſſion, upon the act of the 7th of George II. 
for having made a falſe return: That court acquitted him; but their 
judgment was reverſed in the Houſe of Lords, and he was found 
liable in the ſtatutable penalty of L. 500. The defence made for 
John Sinclair, and ſuſtained in the court of ſeſſion, was founded up- 
on the words of the ſtatute, by which the penalty was impoſed only 
upon thoſe who ſhould preſume to act as clerks, though not duly 
elected, and wilfully return to the ſheriff perſons not duly elected 

| by 


* 7mo Georgi] II. cap. 16. $ 1. 16to Georgii II. cap. 11.5 16. 
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by the major part of the meeting; and he endeavoured to excuſe 
himſelf upon this ground, that he thought himſelf duly elected clerk, 
and conſidered the merits of the election to be with the perſon he 
returned, and, therefore, was not guilty of a wzlful falſe return. 
But to this it was held a ſufficient anfwer in the Houſe of Lords, 
that, as the whole matter was tranfacted in Mr Sinclair's own pre- 
fence, and the attempts of the ſeparating freeholders were ſo mani- 
ly illegal as to leave no room for any pretence of ignorance, or 
"11tary tranſgreſſion, he had undoubtedly ſubjected himſelf to 
y of the ſtatute “. | 


1he pariality of ſheriffs is, in the like manner, guarded againſt 
»y fevere penalnes, Upon production of a copy of the roll laſt made 
up, extracted and ſigned by the ſheriff-clerk, and of the original 
minutes of the election of preſes and clerk, ſigned by the commil- 
ſioner laſt eleQed, or, in his abſence, by the ſheriff-clerk; the ſheriff 
muſt annex to the writ the return made by the clerk choſen by the 
majority of the ficeholders ſtanding upon the roll ſo produced to 
him; and, if he fail to annex ſuch return to the writ, or annex to it 
a return mace by any other perſon pretending to be clerk to the 
election, he forfeits L. 500 Sterling for every ſuch offence to the 
perſon returned by the clerk, and choſen by the majority of the 
freeholders, to be recovered in the ſame ſummary manner with the 


other penalties or forfeitures impoſed by the ſtatute f. 
| Beſides 


The act of the 16th of George II. had not then paſſed z but, in the controverted 
election for the county of Peebles, between Sir Alexander Murray and Sir James Na- 
fmith, the Houſe of Commons had, upon the 11th of May 1733, reſolved, That the 
right of election of a preſes and clerk is in ſuch perſons as ſtand upon the roll laſt 
made up by the frecholders at the Michaelmas head court, or at the laſt election of a 


member to ſerve in perliament.” 


> 16to Georgii U. cap. 11. f 17. 
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Beſides theſe forfeitures, ſheriffs and clerks who are, guilty of 
making falſe returns, are liable to be otherwiſe. puniſhed when- the 
matter is brought before the Houſe of Commons. In the caſe of 
Berwickſhire above mentioned, the ſheriff-depute accepted of two 
liferent returns, one from the clerk choſen by the majority, and 
another from John Sinclair, who was choſen by the minority of the 
freeholders ; and, having annexed both returns to the writ, the 
Houſe of Commons not only ordered the return 'made by Sinclair 
to be taken off the file, but likewiſe reſolved, * That David Hume 
© of Wedderburn, ſheriff-depute of the ſhire of Berwick, having ac- 

* cepted, and returned to the clerk of the crown in Chancery, an 
© indenture of return of a commiſſioner to ſerve in this parliament 
for the ſhire of Berwick, not being ſigned by the proper clerk, has 

* ated arbitrarily and illegally, in defiance of the laws of the land, 
and the privilege of this houſe ; and ordered, that the ſaid David 
Hume be, for his ſaid offence, taken into the cuſtody of the Ser- 

{ jeant at Arms attending this houſe *. 
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The law does, not require that the ſubſequent minutes of the free- 
holders, after the meeting is conſtituted by the election of a preſes 
and clerk, be produced to the ſheriff. He has no concern with the 
minutes of the election of the member; and is bound to annex the 
return made by the clerk choſen by the majority of the freeholders 
ſtanding upon the roll laſt made up, without the privilege of in- 
quiring whether the perſon ſo returned to him was properly elected 
or not. Though one ſhould be returned to him who is totally diſ- 
qualified, he muſt annex that return, provided it be made by the 
proper clerk. He is a mere miniſterial officer : All he has to look 
to is the election of the clerk who offers him the return, and that he 
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Journals of the Houſe of Commons, Martis Igno die Januarii, anno 15to Geor- 
gü 29! regis, 1741. 
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ſees from the roll laſt made up, and the minutes of the Choice of 
preſes and clerk; He has no power to exerciſe his judgment far. 
ther; and, in general, needs only eyes and honeſty to teach 0 his 
duty, and enable him to n it. 
170 195 IL 

Penal laws, inpohky fines and puniſhment upon perſons guilty of 
ſtatutable offences, ought to be expreſſed in the cleareſt and moſt un- 
ambiguous terms, ſo as to point out with the utmoſt preciſion the 
duty of the miniſterial officers, againſt whom ſuch fines and puniſh- 
ment are levelled, in every poſſible caſe, and to remove every room 
for doubt, whether they have been actually guilty or not of the of. 
fences for which they are impoſed. This, however, is not altogether 
the caſe with that clauſe of the act of the 16th of George II. which 
is now under conſideration ; queſtions having ariſen upon it attend- 
ed with a good deal of nicety, and on which, it 1s believed, even 
lawyers have entertained different opinions. A ſhort account of one 
caſe that occurred ſome years ago ſhall now be given, 


It has been already mentioned, that, at the election for the 
ſhire of Cromarty in April 1768, Sir John Gordon, after the 
book in which the roll laſt made up was inſerted had been u- 
ken from him, to prevent his eraſing the name of Mr Fraſer of 
Culduthil, produced an extract of that roll, and erafed Mr Fraſer's 
name out of that extract. Sir John then proceeded to call the 
votes for the choice of preſes and clerk from that extract: Himſelf 
and five others voted Mr Robert M'\Intoſh to be preſes, and George 
Bean to be clerk; Mr Pulteney, and other five, voted Mr Pulteney 
preſes, and Alexander M*Kenzie, the ſheriff-clerk of the county, clerk 
to the meeting; and Mr Fraſer not being called, Sir John Gordon 
aſſumed a caſting or deciſive vote, which he gave in favour of Mr: 
M'Intoſh and Mr Bean; after which, in the ſame character of com- 
miſſioner laſt eleQed, he figned the minutes of their election, and 

delivered 
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delivered them to Mr Bean. Upon this Sir John's party proceeded 
to elect the member to ſerve in parliament, and gave their votes for 
him, Mr Pulteney and his friends, though all called upon by the 
preſes, except Mr Fraſer, making no anſwer. They were not, how- 
ever, idle ſpectators of what was going on; nor would they acqui- 
eſce in theſe proceedings of Sir John Gordon and his friends. Ha- 
ving gone to another part of the room with the ſheriff's book, in 
which the roll laſt made up was inſerted, and having admitted Mr 
Fraſer, who likewiſe voted for Mr Pulteney to be preſes, and Mr 
M*Kenzie to be clerk, a minute of their election was made out and 
ſigned by Mr M*Kenzie, in the character of ſheriff-clerk, and like- 
wiſe by Mr Pulteney, and all the other freeholders in his intereſt, 
after which, they proceeded to make an election of the member to 
ſerve in parliament, and unanimouſly made choice of Mr Pulteney, 


neither Sir John Gordon, nor any of his party, making any anſwer 
when their names were called. 


Both clerks made returns to the ſheriff, but with this difference, 
that Mr Bean produced minutes of an election of preſes and clerk, 
ſigned by the commiſſioner laſt elected; whereas the minutes produ- 
ced by Mr M*Kenzie were only ſigned by himſelf as ſheriff-clerk, 
and by the freeholders in Mr Pulteney's intereſt. 


The ſheriff annexed to the writ the return made by Mr M*Kenzie, 
and, in anſwer to a proteſt taken againſt him by Sir John Gordon, 


gave the following reaſon for his doing ſo: © That, having been pre- 


* ſent during the courſe of the election, having heard all the minutes 
read, and given his utmoſt attention to the whole proceedings there- 
in for ſixteen hours, he made his return in favour of William Pul- 
' teney, Eſq; according to conſcience, the beſt of his judgment, and, 
* fo far as he was able to conceive, according to law.“ 

912 Sir 
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Sir John Gordon preferred a complaint to the court of ſeſſion, 
and contended, that the ſheriff had no power to review. or corre& 


the proceedings of the commiſſioner laſt elected, in calling the rol! 


for the choice of preſes and clerk : That, if the commiſhoner laſt 
elected did wrongfully and improperly refuſe» the vote of a perſon 
ſtanding upon the roll laſt made up, he thereby ſubjected himſelf to 
the penalty impoſed by the ſtatute for 1ach offence; but the ſherif 
had no power to correct that wrong: That he was a mere miniſte- 
rial officer, bound to annex to the writ the return made by the clerk 
choſen by the freeholders: That, in order to diſcover to him the per. 
ſon ſo chofen, the law had ordered the minutes of the election of 
the preſes-and clerk, ſigned by the commiſſioner laſt elected, or, in 
his abſence, by the ſheriff-clerk, to be produced to him: That he 


was bound to conſider theſe minutes, ſo authenticated, as probatis 
probata of that fact, and was not at liberty to betake himſelf either 


to the evidence of his own ſenſes, or to any other evidence what- 
ever, in contradiction thereto: That the minutes produced by Mr 
McKenzie were entitled to no regard, becauſe they were not ſigred 
by the commiſſioner laſt elected, although he was preſent in the 
court room; and that the ſheriff, by refuling to annex the return 
made by Mr Bean, and by annexing the return made by Mr M*Ken- 
zie, had incurred two ſeveral penalties of L. 500 each. 


The ſheriff, on the other hand, maintained, that, as the law di- 
rected him to annex the return made by the clerk choſen by the ma- 
jority of the ficeholders ſtanding upon the roll laſt made up, he had 
accordingly done ſo, Mr M*Kenzie having been choſen to that office 
by ſeven of thele freeholders; whereas only ſix had voted for Mr 
Bean: That he was by no means bound to conſider the minutes 
ſigned by the commiſſioner laſt elected as probatio probata that the 
clerk named in theſe minutes had been truly choſen by a majority 


ef the freeholders ſtanding upon the roll laſt made up: That, if the 


law 
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law had ſo-intended, it would have ordered nothing more to be produ- 
ced to him; but, as it likewiſe ordered the production of a copy of the 
roll laſt made up, extracted and ſigned by the ſheriff-clerk, ſo it was ap- 
parent that the legiſlature muſt have made that order on purpoſe to e- 
nable him the more eaſily to diſcover whether the minutes ſigned by the 
commiſſioner laſt elected were true or falſe, and whether the perſon 
named in theſe minutes was truly choſen by the majority of the ffechol- 
ders ſtanding upon that roll: That, if the doctrine pleaded by Sir John 
Gordon were to, be liſtened to, it would throw the return entirely 
into the hands of the commiſſioner laſt elected, which the legiſlature 
certainly never intended; and that, as he, the ſheriff, had complete 
evidence before him, both from what he himſelf ſaw paſling at the 

meeting, and from the minutes of election of preſes and clerk, ſign- 
ed by Mr M*Kenzie, and ſeven frecholders ſtanding upon the roll 
laſt made up, that Mr M*Kenzie was the clerk choſen by the majo- - 
rity of the freeholders ſtanding upon that roll, he was, in the direct 
terms of the ſtatute, as well as in conſcience, bound to annex the 
return made by that gentleman. 


This, as already obſerved, was a nice caſe, On the one hand, if 
ſherifis are bound to conſider the minutes ſigned by the commiſſion- 
er laſt elected, or, in his abſence, by the ſheriff-clerk, as the only 
evidence from which: they are to diſcover whoſe return they may 
with ſafety annex to the writ, it is not eaſy to figure a reaſon why 
an extract of the roll laſt made up ſhould he ordered to be produced 
to them. On the other hand, it is plain, chat the producion of that 
roll may not, in every caſe, have the effect to ſhew them whether 
the clerk named in the minutes ſigned by the commiſſioner laſt elected, 
or by the ſheriff-clerk, was truly choſen by the majority of the free- 
nolders preſent ſtanding upon it. They may, indeed, by comparing 
te roll with the minutes, diſcover whether any perſon has been al- 
'owed to vcte. who Cid not ſtand upon that roll: Put, unleſs theſe 


minutes 
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minutes be both fairly and diſtinctly made up, they may not be able 
to learn from them whether the perſons ſtanding upon the rol}, 
whoſe names are not mentioned as voters in the election of preſes 
and clerk, were wrongfully omitted to be called ; ſuch perſons may 
have been abſent from the meeting; they may have been diſquali- 
fied; or may have refuſed to take the oath of abjuration; and, un- 
leſs every circumſtance of that kind be mentioned in the minutes, 
the ſheriff may remain in a ſtate of uncertainty whether a perſon, 
who, in fact, was legally elected clerk, had been choſen by a majo- 
rity of the freeholders ſtanding upon the roll laſt made up. If, how. 
ever, the minutes be drawn up with proper accuracy and preciſion, 
the ſheriff can be under no difficulty of diſcovering the truth. In 
the particular caſe now mentioned, the matter was clear from the 
very minutes ſigned by the commiſſioner laſt elected; as it thence 
appeared, that Sir John Gordon had actually refuſed to call one of 
the freeholders whoſe name ſtood upon the roll laſt made up, and 
had even eraſed his name out of the extract of that roll from which 
he called the votes for the choice of preſes and clerk, The court of 
ſeſſion, after conſidering the queſtion with the utmoſt deliberation, 


acquitted the ſheriff from the complaint that was brought againſt 
him “. 


The ſheriff, after annexing the return made by the clerk, mult 
next return the writ to the court whence it iſſued, that is, to the crown 
office in Chancery T. And, by an act of the Engliſh parliament 7, 
made perpetual by a Britiſh ſtatute ||, the clerk of the crown is or- 
dered to enter in a book kept for that purpoſe, every ſingle or double 

return 


November 19. 1768, Sir John Gordon contra Roſe of Kilravock. 
+ 6to Annae, cap. 6. 5 5. 
+ 7mo et 8vo Will. III. cap. 7. 

|] 12mo Annae, Stat. 1. cap. 15 
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return of any member to ſerve in parliament that ſhall come into his 
office, or into his hands, and every alteration or amendment that 
ſhall be made by him, or his deputy, in ſuch returns. It is alſo or- 
dered by theſe ſtatutes, that all perſons ſhall have acceſs to ſuch book, 
to ſearch and take copies from it, upon paying reaſonable fees; and 
that, if the clerk to the crown do not enter the returns in his book 
within ſix days after they come to his hands, or make any altera- 
tion upon them, unleſs by order of the Houſe of Commons, or give 
any certificate of any perſon not returned, or wilfully negle&, or o- 
mit, to perform his duty in the premiſſes, he ſhall for every ſuch 
offence forfeit to the party aggrieved L, 500, to be recovered in any 
of his Majeſty's courts of record at Weſtminſter, and ſhall alſo for- 
feit and loſe his office, and be for ever after incapable of holding it *. 


BOOK 


The form of the ſheriff's annexing to the writ the return made by the clerk, is 
to be ſeen in the Appendix, No. 37. 
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Of the Election of the Repreſentatives of the Royal 
Boroughs of Scotland. | 


T has been already mentioned, that, for near a century 'before 
the Union, the city of Edinburgh returned two, and each of the 
other royal boroughs one repreſentative, to'the parliament of Scot- 
land ; but that only fifteen in all are ſent from the cities and bo- 
roughs in that part of the united kingdom to the Britiſh parliament, 
the city of Edinburgh electing one, and the others being divided in- 
to fourteen different claſſes or diſtricts, each of which chooſes a bur- 
geſs to repreſent all the boroughs of which it is compoſed. 


The manner of eleQting theſe repreſentatives, and the qualifica- 
tions neceſſary to entitle them to be elected, ſhall be fully conſider- 
ed. But, as the right of election is lodged not in the whole body of 
the inhabitants, but in the magiſtrates and town-council of the ſeve— 
ral boroughs, it will be proper to premiſe a general account of their 
conſtitution, and to conſider in what manner theſe electors come 
themſelves into office, and to take notice of the regulations which 
the legiſlature has laid down in order to prevent undue influence, or 
0 remedy abuſes committed in the election of ſuch office-bearers. 
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Of the Conſtitution of Royal Boroughs in Scotland; and y 
the Annual Elefion of M. agiſtrates and Counſellors... 


X BorovGn is a corporate body erected by the Sovereign, and 
made up of the inhabitants of a certain tract of ground, with 
juriſdiction annexed to it. Some, by their erection, are made to hold 
immediately of the Sovereign, others to hold of ſubjects. Hence 
ariſes the diſtinction between boroughs royal, which, in genen 
hold of the crown “, and have a repreſentation in parliament, 
and boroughs of regality, or barony, holding of the Lord of Regali- 
ty, or Baron. All royal boroughs have, by their charters of erec- 
tion, power to ele annually ſuch office-bearers or magiſtrates as are 
ſpecified in the grant ; but, in boroughs of regality, or. barony, the 
election of theſe officers: was ſometimes veſted in the inhabitants, 

and ſometimes in the ſuperior of whom the borough was held. 
At 


* This does not hold univerſally ; for, when the Sovereign choſe to erect a borough 
which held of a ſubje& ſuperior into a royal borough, the lands belonging to the 
burgeſſes ſtill continued to be held as formerly of ſuch ſubject, unleſs he conſented to 
the erection, in order that the lands might, in time to come, hold of the crown, and be 
ſubjected to ſuch juriſdliction as might be ſpecified in the charter of erection. Hence 
we find in the parliamentary ratifications of the charters of ſeveral royal boroughs, a 
expreſs ſalvo of ſuch lands, lying locally within the erected territory, as were held of 2 
ſubject ſuperior. But, even in theſe caſes, the borough held of the crown all the priv- 
leges and liberties that were granted by the Sovereign in the charter of erection. det 
Esftine's Inflitute, page 210. Hepes Minor Practics, page 96.5 233. 
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At what period erections of boroughs came firſt to take place in 
Scotland is not certain. They could not be earlier than the intro- 
duction of the feudal ſyſtem. Our hiſtorians have choſen to aſcribe 
that to the aera of Malcolm II. who began to reign in the year 1004. 
But, as there 1s great reaſon to believe that the old laws aſcribed to 
that Prince are the production of a much later period, it is at leaſt 
highly probable, that the feudal inveſtitures by charters were not 
eſtabliſhed in Scotland before the time of Malcolm III. whoſe reign 
commenced only a-few years before the Norman conqueſt “. It has 
already been obſerved, that we have no evidence of any charters 
granted to boroughs older than the days of William the Lion f. 


Of old, the Lord Chamberlain had the chief overſight of all the 
royal horoughs in Scotland. To his court alone the magiſtrates were 
anſwerable for their management; and complaints againſt them, and 
all craftſmen, and other burgeſſes, were laid before that high officer 
at his airs or circuits. He held, alſo, a court for falling of dooms, 
li. e. reviewing the decrees of magiſtrates of boroughs), in which he 
was aſſiſted by commiſſioners or delegates from the boroughs of 
Edinburgh, Stirling, Berwick, and Roxburgh, whence it got the name 
of the Court, or the Parliament, of the Four Boroughs. And, in a 
parliament held at Perth by David II. in 1348, it was enacted, that, 
while the boroughs of Berwick and Roxburgh ſhould be detain- 
ed and held by the Engliſh, in whoſe poſſeſſion they then were, the 
boroughs of Lanerk and Linlithgow ſhould be received, and admit- 
ted in their place, but that-the other two boroughs, upon their re- 
burning to the poſſeſſion of the crown of Scotland, ſhould again en- 
Joy their former privilege . 1 2 
8 1 7 The 
* See Eſſays on Britiſh Antiquities, Effay I | 


A charter from that Prince, erecting the borough of Ayr, is inferted | in the Ap- 
pendix, No, 38. | 


t Curia Quatuor Burgorum, cap. 2. 


' * 
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The court of the four boroughs was originally held at Hadding- 


ton; but, by a charter of James II. of the th of November 1454, it 
-— "wh appointed to meet, in time to come, at Edinburgh. This char. 
ter refers to an act of parliament ſaid to have paſſed during the reign 
of james I. which, however, is not on record, or in any of the edi. 
tions of the ſtatutes *. It begins thus: Jacobus, Dei gratia, &c. 
aia ſereniſſimus Princeps Jacobus Rex Scotorum, progenitor noſ- 
- © ter, cujus animae propitietur Deus, de aviſamento et deliberatione 
"© trium regni ſui ſtatuum apud Perth, conceſſit et ordinavit parlia- 
mentum quatuor burgorum apud burgum noſtrum de Edinburgh 
* © annuatim teneri, ſicut a temporibus retroactis tenebatur; voluimus 
* et conceſſimus, et preſentium tenore concedimus, pro nobis et ſucceſ. 
* ſoribus noſtris in perpetuum, burgenſibus dicti noſtri burgi de Edin- 
* burgh, et eorum ſucceſſoribus, ut dictum parliamentum quatuor 
* burgorum in dicto noſtro burgo de Edinburgh annuatim pro per- 
* petuo teneatur, et die ſtatuto poſt feſtum Sti Michaelis Archangeli 
© cum continuatione dierum omnino inchoetur et obſervetur. Qua- 
re magno Camerario noſtro et ſuis deputatis qui pro tempore fue- 

© rint ſtricte precipiendo mandamus, &c. 


This court was alſo wont to call commiſſioners from other bo- 
roughs to treat and determine upon matters reſpecting the good of 
the boroughs in general ; and hence, in all probability, aroſe what 

Is 


In fact, the record of the acts in the time of James I: does not now exiſt. What 
| we have in the place of that record is only a copy taken from the edition of the acb in 
a the old Saxon character, called the Black As. | 


: ; oh In curia quatuor burgorum tenta apud Stirling, 12mo die menſis Octobris anno Do- 
* mini 1405, decretum eſt, quod duo vel tres ſufficientes de quolibet burgo Domini Re- 
« gis, ex ponte Auſtrali aquae de Spey, ſint quolibet anno ſecum commiſſionem habentes 


24 dictum parliamentum quatuor burgorum, ubicunque tenendum fuerit, ad tractan- 
dum 


Caa2/T: REPRESENTATIVES DF/.BOROUGHS. -,333 


is now called the Convention of Royal Boroughs, which was firſt 
authoriſed in parliament by the act 1487; cap. 111. whereby it was 
ordered, that zeirly in time to cum, certain commiſſares of, all 

burrowes; baith ſouth and north, conveene and gadder togidder anis 
- *jIk zeir in the burgh of Innerkething on the morne after St James 
* day with full commiſſion ; and there to commoun and treate upon 
« the weilfare of merchandice, the gude rule and ſtatutes for the 


© commoun profite of burrowes; and to provide for remeid upon the 


ſkaith and injuries ſuſteined within the burrowes; and quhat burgh 
that compeiris not the ſaid daie be their commiſſares, to pay the 
© coaſtes of the commiſſares fave pund: And zeirly to have our So- 
© yeraine Lordis letter to diſtreinzie herefore, and for the inbringing 
© of the ſamin. By ſubſequent ſtatutes the convention was allowed 
to meet four times in the year at fuch place as they ſhould think 


moſt expedient. For a long time paſt, they have annually met at 


Edinburgh upon the ſecond Tueſday of July. 


Originally, the magiſtrates and counſellors of the royal boroughs: 


were elected by a poll of the burgeſſes; but, by the act 1469, cap. 29. 
the right of election was lodged in the council, it being thereby en. 
ated, that the old council ſhould chooſe the new council, and that 
both ſhould elect the office bearers, ſuch as alderman, bailies, and dean- 
of- guild. It was alfo by the ſame act ordered, that the magiſtrates and 
counſellors ſhould continue in office only for one year: But in this 
reſpect the ſtatute has not been punctually obſerved; and there is no 


general rule, either fixing any certain number of magiſtrates or coun- 


ſellors, or laying down any preciſe mode of election to take place in 
all the royal boroughs. Each borough has its own particular con- 


ſtitution, 


dum, ordinandum, et determinandum ſuper his omnibus, quae ad utilitatem reipubli- 
| f cae, burgorum univerſorum dicti Domini noſtri Regis, et ad eorum libertates et curt- 
zm dignoſcuntur pertinere; Curia Duat. Burg. cap. 1. 5 1. 
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ficution, or r et, as it is s commonly termed;: the directions wherecf 
ought to be literally obeyed. In ſome boroughs, the ſets have been 
eſtabliſhed by the convention; in others, they have no othet autho- 
rity than ancient uſage, which, until it be varied by order of the 
convention, is equally binding, and neceſſary to be followed“. 
All boroughs, however, ſtand upon the ſame footing in this re- 
ſpeR, that the magiſtrates and counſellors muſt be annually. elected; 
and, if the election does not proceed upon the particular day fixed 
by the ſet of a borough, none can take place until a warrant to that 
effect be obtained from the King in council Tf. 
The arſt thing to be dane at an deckipe of ig Aube 
ſellors, is to read the act of the 2d of George II. cap. 24. after which, 


' the 


»The records of the convention are extant ſince the year 1552. In that year they 
laid down the method of electing the magiſtrates and council in each borough. That 
mode, however, came in many boroughs to be varied by uſage. . At the time of the 
Union, it was thought proper that the ſets of all the boroughs, as then modelled, either 
by written eſtabliſhment, or by practice, ſhould be aſcertained. An order was accor- 
dingly made by the convention, in 1708, upon the different boroughs, to tranſmit their 
ſeveral ſets, for the purpoſe of their being recorded in their books; and to that order 


obedience was paid by all but the boroughs of Nairn, and Dornock, and Inverary, 7 
which it was ſome how or other neglected. 


+ The nature of theſe warrants, and the procedure that takes place in burt 
of them, will be afterwards explained. 


The law of England was 8 the ſame. By the common law, corporations 
were diſſolved, in caſe the mayor, or head officer, was not duly elected on the day ap- 
pointed in the charter, or eſtabliſhed by preſcription; but it was enacted by the act of 
the 11th of George I. cap. 4. that, for the future, no corporation ſhould be diſſolved 
on that account; and ample directions were by that act given for the apointment of a new 


officer, in the event of there being no election, or of a void one being made upon the 
charter, or preſcriptive day. 
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the electors take the oaths to goverumant, and go through the ſeve- 
ral 4 1 of election in terms of the ſet of the, boroygh, 


It eech Fir mn ad witior \ 4rd 
In political diſputes, it is but too cent to Nds to ) meaſures 
which cannot be juſtified, and to fall upon devices to elude what is 
underſtood to he the common law of the land, when it interferes 
with ambitious views that cannot be gratified by conforming to its 
dictates. The legiſlature has therefore found it neceſſary to make 
particular enactments for preventing abuſes of that kind. 


Amongſt other devices, it was not unuſual for the minority to ſe- 
parate from the majority at the annual election of magiſtrates and 
counſellors, and for each party to make a ſeparate election. This 
produced double ſets of office bearers in the ſame borough, and fre- 
quently occaſioned commiſſions to be given to two different perſons, 
is commiſſioners for electing a burgeſs to repreſent the diſtrict in 
parliament. To prevent this evil in time to come, it was declared 
by the act of the 7th of George II. cap. 16. f 6. that every election 
to be made by any magiſtrates or counſellors, in oppoſition to the 


majority, ſhould be, ipſo facto, void; and that every magiſtrate or 
counſellor concurring therein ſhould forfeit L. 100 Sterling to the 


magiſtrates and counſellors from whom they ſo ſeparated, to be re- 
covered by a ſummary complaint before the court of ſeſſion, upon 
fifteen days notice. And, by the act of the 16th of George II. 
ap, I1, it was more particularly enacted, that, at the annual elec- 
tion of magiſtrates and counſellors, and in all the proceedings pre- 
* vious to the election of the magiſtrates and counſellors for the ſuc- 
: 3 year, it ſhall not be lawful for the minority of any meet- 
ing for election, either of magiſtrates or counſellors, or deacons, or 
* other perſons, who, by the conſtitution of the reſpective boroughs, 
may have votes in the election of magiſtrates or counſellors, to ſe- 
parate from the majority of thoſe having a right to act by the con- 
*ſtitution 


BY 
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*Rtitution of the borough, at ſuch meetings, upon any pretext what. 
© ſoever, nor to make any ſeparate election of magiſtrates, counſel- 
lors, or electors; but the minority ſhall, in all caſes, ſubmit to the 
election made by the majority in all the parts of election; and if 
* any perſon eleQed by the minority of any ſuch meeting ſhall pre- 
ſume to vote in the election of magiſtrates or counſellors, or in leet- 
ing the magiſtrates or counſellors, or in any other ſtep of the election, 
© he ſhall forfeit the ſum of L. 1 00 Sterling to any one of the majority 


* of ſuch meeting, to be recovered by him in the manner hereafter 
directed *. 


The laſt mentioned ſtatute likewiſe provides, that ne perſon eled- 
ed by a minority ſhall, upon any pretence, preſume to act as a ma- 
giſtrate or counſellor ; and that every perſon offending in that reſpe& 
ſhall forfeit L. 100 Sterling, to be recovered in the ſame ſummary 
manner, by any of the magiſtrates or counſellors elected by the 
majority, who ſhall ſue for the ſame. | 


Theſe regulations were introduced to prevent the evil ariſing from 
double elections, but were not intended to ſecure ſucceſs. to the ma- 
Jority, when their proceedings were illegal or conſtitutional. On the 
contrary, it was expreſsly enacted by the firſt mentioned ſtatute, 
that it ſhould be lawful to any magiſtrate or counſellor, who appre- 
hended any wrong to have been done at an annual election, to bring 
his action before the court of ſeſſion, within the ſpace of eight weeks 
after the election, for the rectification of ſuch wrong, or for the total 
voidance of the election, if illegal: And this not being found ſuffi- 
cient, a more effectual remedy was introduced by the other ſtatute, 
which in ſo many words enadts, that it ſhall and may be lawful to, 
* and for any conſtituent member, at any meeting for election of ma- 
giſtrates or counſellors, or of any meeting previous to that for the 
election of magiſtrates or counſellors reſpectively, who ſhall appre- 


* hend 
* That is, by a ſummary complaint before the court of ſeſſion upon thirty days notice. 
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hend any wrong to have been done by the majority of ſuch meet- 
© ing,, to apply to the ſaid court of ſeſſion by a ſummary complaint 
for rectifying ſuch abuſe, or for making void the whole election 
© made by the ſaid majority, or for declaring and aſcertaining the elec- 
© tion made by the minority *, ſo as ſuch complaint be preſented to ö 
© the ſaid court of ſeſſion within two kalendar months after the an- 

© qual election of the magiſtrates and counſellors; and the ſaid court 

© ſhall thereupon grant a warrant for ſummoning the magiſtrates and 

counſellors elected by the majority, upon thirty days notice , and 

© ſhall hear and determine the ſaid complaint ſummarily, without 

© abiding the courſe of any roll; and ſhall allow to the party who 

* ſhall prevail their full coſts of ſuit F. 


This ſtatute limits the time for preferring a complaint to two ka- 
lendar months after the annual election, and theſe muſt be compu- 
ted from the laft ſtep of that election, although the wrong complain- 
ed of ſhould have been committed at a more early period, and with- 
out the two months F. It may, however, be aſked, What is to be 
done if the court of ſeſſion do not fit till theſe two kalendar months 
be expired? This can rarely occur; but it actually happened in the 
year 1705. The annual eleQtion of the borough of Pittenweem was 


LI u | held 


There is here an inaccuracy of expreſhon, which ought, of all things, to be avoid- 
ed in ſtatutable regulations. To talk of declaring, or aſcertaining, the election made by 
the minority, ſeems inconſiſtent with the former part of the ſtatute, which expreſsly 
torbids the minority to make any election, and enjoins them, under ſevere penalties, tg 
ſubmit in all things to the majority. The intention of the legiſlature would have been 
better expreſſed had this part of the clauſe run thus, or for declaring and aſcertaining 
the perſons voted for by the minority to be duly elected 


This notice is now reſtricted to fifteen days by the act of the 14th of Geo. III. cap. 8r. 
+ 19to Georgii II. cap. 11. 6 21. 


In ſome boroughs the different ſteps of the annual election take up ſeveral days; 
n Edinburgh ſeveral weeks. | 
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held in that year upon the roth of September. The court of ſeſſion 
not meeting till Tueſday the 12th''of November, it was impoſſible, 
taking the words in a ſtrict literal ſenſe, that a complaint could be 
preſented before the lapſe of two kalendar months. To remove this 
ſeeming block in the way, the perſons who were diſſatisfied with the 
proceedings at the election, lodged their complaint with one of the 
clerks of court, upon Saturday the gth of November, and, upon the 
lame day, put printed copies of it into the boxes of the ſeveral judges: 
And although it was keenly urged that no complaint could be pre. 
ſented in the time of vacation, when the court neither was; nor could 
be ſitting, that objection was over-ruled *, But, if the election had 
happened a few days ſooner, and the two kalendar months had 
expired before the Saturday, which was the day for putting into the 
judges boxes thoſe petitions that were to be moved in court at their 
firſt diet, no complaint could have been received. This might have 
been remedied, by allowing complaints, in ſuch caſes, to! be preferred 
to the Lord Ordinary officiating on the bills, or by prolonging the 
time to the firſt diet of the court after the annual election. 


When a complaint, or even a more formal action of reduction, is 
brought by a minority, for the purpoſe of getting an election ſet aſide 
or corrected, all the magiſtrates and counſellors muſt be made parties, 
either as complainers or reſpondents. The omitting to call any one 
of them is fatal T: Nay, a miſnomer has been held ſufficient to caſt 
a complaint, although the counſellor to whom it applied was ſo de- 
ſcribed as to leave no ſort of doubt of his being the perſon meant to 


be called, in a complaint for ſetting aſide the election of the magi- 
ſtrates 


* December 14. 1765, Peter Ramſay and others contre Thomas Martin and others. 
This judgment was affirmed by the Houſe of Lords, February 7. 1766. . 


+ See February 18. 1755, Peter Gillies and others cantra Allan Waugh and others. 
See alſo caſe of Elgin, 1771. 
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rates and counſellors of the borough of Anſtruther Eaſter, made in 
1765, the minority erroneouſly prayed for a warrant to ſerve it, a- 
mongſt others, upon Thomas Brown wright there, and one of the 
© pretended counſellors of the ſaid borough for the preſent year; 
whereas the name of the counfellor alluded to was not Thomas, but 
George, The miſtake was diſcovered before the complaint was ſer- 
ved upon him; and both the copy of the citation given to him, and 
the execution returned by the meſſenger, bore, that he had been er- 
roneouſly named Thomas in the complaint. It was, however, ob- 
jected, that, as there was no warrant to cite George Brown, he had 
been called into court without authority, and therefore was not bound 
to anſwer. The court ſuſtained the objection, and diſmiſſed the 
complaint, in reſpect that all the parties were not called “. 


The two kalendar months had expired a conſiderable time before 
this judgment was pronounced. There was therefore no poſlibility 
of preferring a new complaint under the authority of the ſtatutes. 
But the minority conceiving, that, by theſe ſtatutes, no alteration had 
been made upon the mode of proceeding at common law, in the 
form of an action of reduction, inſtituted a ſuit of that ſort. This 
ſuit was received by the court of ſeſſion, no objection having been 
ſtirred to its competency ; and the election was accordingly reduced 
by that court. The decree; was, however, reverſed by the Houſe 
of Lords t, who diſmiſſed the action upon this ſingle ground, that 
the mode of obtaining redreſs pointed out by the election ſtatutes, 
was the only one that could be followed, theſe ſtatutes being intend- 
ed by the legiſlature as a ſeparate code in matters of that kind, and a 
line being thereby drawn, beyond which litigation ſhould not be car- 

ES: ried 


January 1766, Alexander Young and others contra Andrew Johnſton and 
others. | 


A Wk 
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ried on in any mode or form, An action of reduckibm is ſtill com- 
petent, as well as a complaint; but it muſt be W within the 
time limited by the ſtatutes. b 


The court of ſeſſion decided a different queſtion very lately upon 
the ſame principle. The annual election of the magiſtrates and 
counſellors of the borough of Wigton, in the year 178 1, was unani- 
mous, and all thoſe who had been 1 in office the preceding year were 
continued, except one gentleman, whole place was ſupplied bv ano- 
ther. No fault was found with this election by any of the conſti- 
tuent members of the meeting; no complaint could therefore be pre. 
ferred under the authority of the ſtatutes; but an action of reduc- 
tion, for the purpoſe of having it ſet aſide, upon various grounds, 
was brought within the ſpace of eight weeks, at the ſuit of two pri- 
vate burgeſſes, who, by their ſummons or declaration, alſo inſiſted 
for the obſervance of certain regulations in time to come. No ob- 
jection was made to the competency'of the action, quoad thele regu- 
lations ; but the magiſtrates and counſellors, who were called as de- 
fenders, contended, that, in ſo far as it concluded for a voidance of 
the laſt election, it was utterly incompetent, in reſpect that the ſta- 
tutes had allowed actions or complaints to that effect to be brought 
only by magiſtrates or counſellors, or by conſtituent members of the 
meeting for election. The court ſuſtained this objection, and ac- 
quitted the defenders from that concluſion. of the ſuit by which it 
was ſought to void the election “. 


The ſtatute of the 16th of George II. authoriſes complaints to be 
brought by any conſtituent member at the meeting for election. 
Theſe words ſeem to exclude thoſe who did not attend the meeting 


from 


* July 1782, Cowan and M*Guffock contra the magiſtrates and counſellors of 
Wigton. 


* 
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from the privilege of complaining : But'the court of ſeſſion ſuſtain- 
ed a complaint againſt the election of the magiſtrates and counſellors 
of St Andrews made in the year 1745, although the complainers 
were not preſent, holding it to be a ſufficient title that they were 
conſtituent members of the council . The ſtatute ſeems indeed to 
uſe the words at and of promiſeuoufly; for it talks of conftituent 
members of any meeting previous to the election. 


Summary complaints are only authoriſed on account of wrongs 
done at an annual election, or at a meeting previous thereto, Elec- 
tions which may take place during the courſe of the ſubſequent year, 
for the purpoſe of filling up places in the magiſtracy or counſel, va- 


cated by death or otherwiſe, cannot therefore be made the ſubject of 


ſuch complaints f. 


In ſome boroughs, the deacons of the trades Þ are members of the 


town-council ex icio. In others they are not. In the former, it 
is clear that the election of a deacon, though made by his own 


corporation only, may be challenged by a ſummary complaint, un- 


der the authority of the ſtatute : But it is a different queſtion, whether 
the elections of deacons, who are nor neceſſarily members of the 
council, can be tried in that manner, Some caſes ſhall be mentioned: 


where that queſtion occurred, 
When 


June 4. 1747, Counſellors of St Andrews contra the Magiſtrates, 


February 28. 1754, Glaſs and others contra the Mag.ſtrates of St Andrews. 


In moſt of the boroughs in Scotland there are ſubordinate corporations of the 


different trades or companies. An officer is choſen annually to preſide at the meetings. 


of theſe reſpective. corporations: He has in all queſtions a caſting or deciſive vote, aud 
is called the Deacon of the trade. 
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When there is-a/conteſted;eletion of a deacon, the magiſtrates of 
the borough try the queſtion in the firſt inftance. In a controverted 
election of the deacon of the weavers in the borough of Inverkeith- 
ing, the magiſtrates, on account of the irregularity, tumult, and dif- 
order, that took place at the meeting, refuſed to ſuſtain the election 
of either of the candidates. Upon this, the candidate declared by 
the minutes of the meeting of the trade to have been elected, pre- 
ferred a ſummary complaint to the court of ſeſſion, by which he in- 
ſiſted that his election ſhould be ſuſtained; This complaint the court 
at firſt diſmiſſed as not competent under the ſtatute, reſerving it to 
the complainer to demand redreſs in the ordinary courſe of law. 
They then conſidered the magiſtrates to have acted in a judicative 
capacity, and thought that relief againſt the unjuſt ſentence of a 
judge could not be aſked in the way of a ſummary complaint; but, 
upon reconſidering the queſtion, which was again brought before 
them by a reclaiming petition, the judges were of opinion, that, al- 
though the magiſtrates had aQed in a judicative capacity, yet the 
caſe fell within the ſtatute, the alledged wrong, of which complaint 
was made, having been done by the magiſtrates at a previous meet- 
ing to that for the election of magiſtrates and counſellors, They, 
therefore, ſuſtained the competency of the complaint, but diſmiſſed 
it upon the merits, and gave to the magiſtrates their coſts of ſuit. 


There are four ſubordinate corporations in the borough of Ruther- 
glen, The deacons are not members of the town-council ex officio, 
but 


* Auguſt 1. 1777, Bell contra Magiſtrates of Inverkeithing. 


There is an apparent hardſhip in condemning magiſtrates in coſts of ſuit for a mere 
error in judgment. This, however, muſt be the caſe when their decree; in a conteſted 
election of a deacon, is overturned in a complaint before the court of ſeſſion; the ſtatute 
having expreſsly enacted, that, in all complaints brought under its authority, the court 
hall allow to the party which prevails full coſts of ſuit. | 
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but each corporation gives in to the magiſtrates a liſt of a certain 
number of their body, out of which the magiſtrates chooſe a ſmaller 
number to be counſellors for the ſubſequent year. In making out 
the liſts given in to the magiſtrates, the deacon of each trade has a 
caſting vote. Diſputes having ariſen with reſpect to the election of 
ſome of theſe deacons, complaints were preferred to the court of ſeſ- 
ſion, under the authority of the act of the 16th of George II. The 
competeney of theſe complaints was objected to, in reſpect that the 
deacons were not conſtituent members of the council, or of the meet- 
ing for electing magiſtrates and counſellors. But the court was of 
opinion, that the ſtatute extended to every ſtep of the annual election, 
and to every previous meeting connected with it; and although, in 
that borough, the deacons were not members of the council, they 
were conſidered to have a ſhare in the election of the counſellors, 
becauſe they. preſided in their corporations, and had a caſting vote in 
the making up of the liſts out of which the magiſtrates were to chooſe 

counſellors *. | 


The wrongs or abuſes that may give riſe to complaints under the 
authority of the ſtatute of the 16th of George II. are of various 
forts; and it muſt depend upon the-particular nature of ſuch abuſes, 
and upon the influence they may have had, whether they will have 
the effect to operate a total reduction of an election, or only to ſet 
aſide certain ſteps of it. 


Elections of all kinds ought to be free. Whatever, therefore, de- 
prives an elector of the freedom of his voice, is an abuſe. Force or 
violence is, of courſe, a good ground of complaint. It was accor- 
dingly decided in the cafe of the magiſtrates and town- council of 
inverkeithing, that the votes of certain deacons, given at the foot of 

the 


a 


June 19. 1977, 


— -— 


64 = + * 
— — 2—ũP 1 — —— H̃ ñq7dð ˙rx ¶ꝗE»j oe 
* a " * N , p " 


4 
is 
19 
4 
z 
= 
3 
4 
: 1 
_ 
. A 
= 


— " 


fries in 1759, the public, and ordinary place of election, was occu- 
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the ſtair leading up to the court room, ought to be reckoped in the 


ſame manner as if they had been given in, council, theſe, deacons 
having been forcibly debarred from entering the room f And in a 
later caſe from the ſame borough, force proved to have been uſed yp. 
on the part of the majority, was held ſufficient to annul the election 
made by them f. The effect of force hy one party, even though 
only upon one of the other party, has been pleaded to the effect, of 


annulling an election, notwithſtanding that the vote of the perſon 


detained by ſuch force from attending the meeting would not haye 
been ſufficient to caſt the balance, In ſupport of this plea, it has 
been ſaid, that it is not a perſon's vote only, but alſo his weight and 
influence, and the effect his reaſoning may have with others, that 
ought to be taken into the ſcale; that objections might be known 
to him of which every other perſon, was ignorant; and that the ter- 


ror diffuſed by the exerciſe of force, although applied only to one, 


might operate ſtrongly on others, and check the freedom af ther 
voices. But this reaſoning is perhaps too refined. The force ought | 
to operate ſo far as to diſqualify all thoſe who were in any degree 
acceſſory to it; but one may doubt the propriety. of, carrying it far- 
ther T. At the time of the annual election in the borough of Dum- 


pied 


January 29 1745, Mr John Cuningham and others Rug. Sir Robert Henderſon 
and others. See alſo the caſe of Montroſe, to be mentioned in the ſequel. 


Sir George McKenzie, in his Obſervations, page 468. mentions, a determination ci 
the parliament of Scotland, finding, that a perſon was capable to vote, albeit he wa 
« detained priſoner by a miſinformation from one of the competitors, he having given 


an account of the way and manner of his impriſonment to the meeting, and dechred 


his vote to them, and, after his enlargement, did immediately take the teſt, and fig 


4 — al Is 4 5 
c the commiſſion.“ | | | | . % „% de 
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+ March 11. 1761, Captain Haldane and others contra Admiral Holburn and gt 


+ See, however, Kilkerran's Deciſions, page 591. tent 
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pied by a mob, and many of the counſellors were confined by that 
mob. In theſe circumſtances, the court of ſeſſion ſuſtained an elec- 
tion made by the remaining members of the council, privately aſ- 
ſe mbled. 


Threats ought to have the ſame effect, provided they be of ſuch a 
nature as to give a juſt ground of fear; for then they are equivalent 
to force; and the way-laying of electors, and the enticing them, by 
drinking, or otherwiſe, to keep away from an election, are likewiſe 
juſt grounds of complaint “. | 

Certain perſons are alſo debarred from voting in elections of ma- 
giſtrates and counſellors, becauſe their ſituation creates a violent pre- 
ſumption of their being liable to influence. Theſe are town ſervants, 
penſioners, and beidmen T. Honourary burgefles are alſo excluded 
by the ſame authority. It was once contended, that colliers, on ac- 
count of the ſtate of ſervitude in which they were then placed, ought 
not to be allowed to vote in borough eleQions ; but this plea was 
repelled by the court of ſeſſion . 


The moſt frequent of all abuſes in borough elections is bribery, 
which, notwithſtanding the anxious and repeated endeavours of the 
legiſlature to prevent it, is but too often practiſed, to the imminent 

. 1 corruption 


* See Kilkerran's Deciſions, page 591. 


Act of convention 1689, cap. 22. This act was calculated for-a particular period; 
and the regulations it laid down were ordered to be obſerved only at elections then 
to take place. But it has been underſtood to be declaratory of the common law. Peid- 
men are thoſe who belong to an hoſpital or public charity. Penſioners, exclude all who 


receive an allowance, either from the community of the borough, or from the church 
ſeſſion. 


1 January 16. 1747, Burgeſſes of Rutherglen contra Leith. Kilkerran, page 123 
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corruption and deſtruction of the moxald of a: great ꝓart e ng. 


oF the Pee i gnontts!t. 36 rio 6 ,29908H mui 519113 al ort 
219d made yatniantss an? wd bam og; 

To mention all the different conjpliiins which have been brought 
pon the head of bribery, and to ſtate the particular circumſtances 
which each cafe was attended, would: HA a. large: volume. 
ſuffice to offer a few obſervatidns, and lay down ſome ge- 

193515 nciples, leaving it tothe readet to conſult the particular 
1{-3-titz4 have been determined, and to form his ow Ww opinion ho 
e proof brought in ſuch caſes was ſufficient to juùſtify he: jullg· 


its uy. received. 


— 
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Bribery, 18 N in many ſhapes, bu ut;may, normigh anding, be 
properly enough, reduced to to diflerent kinds, vizy mongy, gi on 
or other good, offices dong, or, Promiſed, for the beþqat. of. a corpo- 


ration i in denen or given, done, or med ag wa n eleQors 


Of . "Miles there Os Veen ee ee been 
given for the purchaſe of a town clock, for erecting public edifices, 
or for paying the debts due by a borough: And even promiſes of 

that Kind, although never performed, but ſeemingly, retradted, have 
been held ſufficient to reduce an election. It is enough that che pro- 
miſe has bad, or 18 preſumed _ to have had, an "infldence : upon the 


votes of the eletors. 'Two remarkable caſes ſhall be mentioned. 


Upon the death of the late Sir Harry Erſkine, who 3 
the diſtrict of Pittenweem, Anſtruther Eaſter, Anftruther Weſter, 
Crail, and Kilrenny, ſeveral. "candidates appeared; put i ey a all ſoon 
quitted the field except two, Sir John Anſtruther of Anſtruther, and 
Mr Robert Alexander merchant in Edinburgh. It was of the utmoſt 
conſequence to both candidates to get a ſet of 85 rorsr and coiin- 


. ſellors 
0 de: * 78 . 8 g © | = * 
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ſellors in the ſeveral boroughs, at the annual election in September 
1765, in whom they could confide. - Sir John Anſtruther's intereſt 
prevailed in the boroughs of Anſtruther Eaſter and Crail; but Mr 
Alexander was ſucceſsful in the other three boroughs of Anſtruther 
Weſter, Kilrenny; and Pittenweem. Each party accuſed; the other 
of having had [recourſe to bribery and corruption; and complaints 
were accordingly” preferred to the court of ſeſſion for ſetting aſide 
the election of ud gziltrates and counſellors made 1 in each of the five 
boroughs, 


Inthe complaint reſpecting the borough of Pitten weem, no proof was 
brought of bribes having been given to individuals; but it appeared 
to the eourt, that, before the annual election, a bargain or agreement 
had been entered into vith a leading man in the magiſtracy, in be- 
half of the corporation, by which the town's debt was to be paid, 
provided the town; council ſhould elect a commiſſioner, or delegate, 
to vote for Mr Alexander in the election of the burgeſs to ſerve in 
parliament for the diſtrict; and, although it was ſtrongly maintain- 
ed upon the fate of the evidence, that the bargain was only to hold 
in the event of the counciÞs, being unanimous, and of the oath of 
bribery introduced by thet act of George II. not being put at the 
election of the commiſſionef; that the council were not unanimous; 
that the oath of ; bribery was put at that election; and that, in fact, 
the town's debt had not been paid; the court found, * that the elec- 
tion of magiſtrates and ebunſellors of the borough of Pittenweem, 
* made on the 1oth day of September 1765, was brought about by 
the means of bribery and corruption, and therefore found the ſame 

void and neee cath NY . 
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1 F 28. > Peter Naniſay ànd others contra Thomas Martin and oth 
This e was affirmed in the Houſe of Lords, March 27. of 7. 
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It v was keta a ſufficient miſe; to the defence, that the delay of per. 
forming the agreement, by paying the town's-debt,” was owing to 
the impending bribery oath; that the treaty had operated as effec, 
wally as if it had been actually carried into execution; and that ab 
though, in order to make way for the taking of the oath, it was 
ven out that the bargain was at an end, it was till underſtood by 
the magiſtrates at an counſellors that the agreement was to be fulfil. 


led, and the town's debt paid, as foort a it eau 10 NG 1 ſaſe · 
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The other caſe happened ſoon after. Two candidates Having 
ſtarted for the diſtrict of Haddington, Jedburgh, Dunbar, Lauder, and 
North Berwick, before the general election in 1768, it was of the 
utmoſt conſequence to ſecure an intereſt in Jedburgh, whoſe turn it 
was to be the preſiding borough, and, in the event of an equality of 
legal votes, to have the caſting, or deciſive voice. With that view, 
the brother of one of the candidates, who probably ſuppoſed that 
there was nothing criminal in making a preſent to the corporation, 
if he abſtained from bribing individuals, had, upon the 6th of No- 
vember 1766, granted two acceptances, one for L. 1250, for the uſe 
and behoof of the town, and another for L. 2 50, for the uſe and 
| behoof of the trades of that town. Theſe acceptances were made 
payable to two of the then magiſtrates of the borough, who, upon 
receiving them, granted an obligation, importing, that, if the boroug 
| thould not give its vote for Captain Maitland, the brother of the ac- 
ceptor, 


La 


4 


Before the election 1765 was voided, a new election had been been made at Michact 
mas 1766. The fate of the latter depended upon that of the former, It was complyin- 
ed of within the time preſcribed by the ſtatute; and the complaint was laid over till the 
merits of the election 1765 were determined, when the court, in reſpect of their judg- 
ment voiding: that cleftion, likewiſe voided the other. The appeal was taken againſ 
both decrees. What-the conſequerice would have been, 4f-it had been neglected to cone 
plain of the election 1766 within two kalendar months, ſhall be afterwards confidered- 
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ceptor, at the enſuing general election, they ſhould be returned: And, 
of the ſame date, an act of council paſſed, and was entered in the 
pans books, of the following tenor: Which day, we the magi- 
« ſtrates and council of the borough of Jedburgh, ſubſcribing, being 
fully in council aſſembled, and taking into aur conſideration, that 
+ ſeveral candidates have offered themſelves to repreſent our diſtrict 
« of boroughs next parliament, and we having a ſpecial regard for the 
© Honourable Captain John Maitland, who has ſuffered in the ſer- 
vice of his country, and has offered himſelf as a candidate, we do 
therefore unanimouſly deelare, that we are reſolved to ſupport him 
« with our intereſt at next general election, as we judge him a pro- 
per perſon to repreſent our diſtrict of boroughs in parliament; and 


we have ordered . clerk to give. him an n of this our reſo-: 
lution accordingly.” 


220 JAI A (EDS OSHS It 


1 after this, and upon getting advice FO the tranſition was: 


illegal, the acceptances were delivered up, and the obligation, which 
had been granted by the two magiſtrates to whom they were made 
payable, was reſtared. This notwithſtanding, a complaint was prefer- 
red to the count of ſeſſion, for the purpoſe of voiding the ſubſequent 
election of magiſtrates and counſellors, which took place at Michael- 
mas 1767. This complaint was founded upon the tranſaction with 
regard to the bills; and, although it was pleaded, Imo, That it had 
no relation whatever to the election of magiſtrates and counſellors, 
bur only. reſpected the vote of che barqugh at the election of the 
member to ſerve in parliament; and, 2do, That it had been done 
away immediately upon its being diſcovered that it was illegal; the 


court ſuſtained the. complaint; and, upon a proof being brought of 


the facts, they voided' 952 election 
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che caſe of Brechin in 1726. In the election of new counſellors for 


: 3 brought againſt the election of the Kamen and couns 
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his ſpecies: of bribety; by giving or:pramifing ſomething: tot 
corporhtionſin general, muſt always ꝓroducł a total reduction of the 
election. The ſamè muſt likewiſe be the caſe when. a majority of 
the: electors ate bribed. But what wild be che conſequence, if only a 
few inditiduals are bribed, and a majority of 'uncorruptediiele&or 
join with ahem in voting for the ſaine magiſtrates and counſellors! 
1n-ſuch-a cafe; "it eqhngntber ſuid that the election has been brought 
about byiundus influence. It ould: therefore ſeem hard to deprive 
thoſe of helf teekhold who had acted bona fur, br to disfranchife the 
borough (Which 4s/theiniveefſity-teonfegquence of @ ketal voidanee of 
an annual election) on account of the tranſgreſſion of a few of the 
former council. It is highly: juſt and reaſonable to lay aſide the 
votes of the corrupted,» whether bribers-or bribed ; but, if there till 
remain a majority of ſound votes in favour of the election, it ought 
not in juſtice to be affected by their offences. This point occurred in 


the enſuing year; the votes ſtood ſix to four. One of the ſix imme- 
diately acknowledged that he had been bribediby. one! of the petſons 
elected, and that an-abligation had been taken from him to vote aces 
cordingly. Upon this ground the minority inſiſted in a total reduc- 
tion of the election, as brought about by bribery and corruption; 
but the court of feſhow confined thie challenge within proper bounds; 
and only found bribery relevant to annull the votes of the bribers 
* and bribed *.“ The fame principle was aſſumed in determining 


ſellors of the borough of One made in e 5 1. 
17 11154 * ib 111151 161982 F ag TY) Lo 
big? 1 5005 
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January 14. 1727. 
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But, ih as YI $6864, by, the majgrigy;are, liable to beſet 
aſide oe 9h, Ree A ee other grounds; che whole 


election, muſt, 0 e 7, fall to the Sround, becauſe there gan be 
no council without a.m agiſtracy, f there being no longer A polibility 
of exerciling thax be en which ix inberent in, and,effeatial to, 


the conlliguion, of a botough, . In the caſe « of e bee, deter- 


mined in L701, the s het wh members, i in the firſt ſep of. el leQtion, 
were twenty-five, of whom fourtoen vated, on the fide. of Admiral 


Holburn's party, and ger. en.zhe. ide, of the pargy in ther interell 


of Captain, HB The later, challenged the election, made by 


the former, as the_majpriry, on the heads of force and bribery ; and, 


at the ſame time, inſiſted, that the perſons voted for by themſelves. 


ſhould be declared duly elected. The force being proved, and bribery 
being brought home to a few of - the majority, the, election made by 
them was totally 1 ſet aide; but, as the minority had voted, Captain 
Haldane, who, was proved guilty-of bribing, to be provoſt; and two 
perſons who had been bribed to be bailies, all the three were held to 


FEE. 


be diſqualified, and, pf courſe, the legion, according tothe votes a 


the minority, ld nay 6 dere. $3 to Pa 5 vd bout 
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It has been maintained, deze bribe gi: ven to a wife to prevail ds 


her huſband to vote in a certain way, ſhould have the effect to ſet 


aſide the vote of the huſband; although. tptally.ignorant, of the bribe 
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* — 


given to her. But. this, ſeems to, be unjuſf. The perſon, who. gives 
the bribe may be diſqualified; but it were hard to forfeit the huſ- 


band's right on account of an offence of his wife, to which he had 


no acceſſion. 


„ of f ROE PEMD . 1 | 1 4% 
goo Ii 95 N15 & - 1 & «> "197 3 343% {150 7 w 2” uf 141 is eiern # & » [ # {\ 4 


® „ = * * * . . © + 7 * we no 
1 * [. 3 4 2 —_ — 5 * : —_— ” „ 14 8 Jr" * © 4 | 1 , 134 - - e 5 — 
3 SIE MORN t9T © Ix ed TL 0OM] fi 6008 1 4 ird ST DID! * W. 
- 4 1 
ES . ; E 
* = _—__ a , - 7 - 4 X £ * ' 
- S ww . = 1 «7 # 


po ol . . 0 * £ . 1 FS £ L .- 
"1 3 2 5 of f ks N ne 17 . , $4 2 - , z $4 17 : 


* 
- 4 * - # F * * 
1 & 4 491 1 41 | 4 FSI SES? o 4 1 1 


3 


Muarch 17. 17613 e pen Robert Haldane and others contra Admiral Francis Kaen 


a 4 


burn and 4 others. it Lift Ble. 9p ei 16773 Hoof ma i 


- 4 7 4a >. * 4 7 * F 4 *Y "0p 9 
27 of % S* + EY „„ . ro £81] 2 „* . , ? Bs as ow 
6394 # - ** * 91 64 # & . i , = rl Xx . # 93 » ® — 5 N 4 > & * S # % & F # : = . 


7 — 


— — 
I 


„ = 
* — — At. de — 
0 -vwg=" 21 1 . = K* E 
* 8 . 1 2 —» 
43 — — FR 5 © 1 * hes - CR 


* 
— 


"IF *Y 
. - IRS 2 


352 Or THE ELECTION OF | Booty 


We have ſeen, that, by the ſtatute of the ad of George II. certain 
penalties, difqualifications, and diſabilities, are impoſed not only upon 
thoſe who receive or take money, or other reward, but even upon thoſe 
who alk it for their votes in elections of members of parliament, 
Hence it has been made a queſtion, Whether, i in the annual elections 
of magiſtrates and counſellors of boroughs, the votes of thoſe who 
aſk a teward, but do not receive it, ought to be ſet aſide? But, al- 
though a perſon who does ſo, diſcovers a corrupt inclination, ſtil! he 
cannot be faid to be actually corrupted, unleſs he receive; and, al- 
though he vote for the perſon from whom he aſked; it cannot be main. 
tained that he did fo from undue influence, after meeting with a te- 
fuſal. Beſides, as all penal laws ought to be moſt ſtrictly interpreted, 
To the ſtatute now in queſtion relates only to the elections of mem- 
bers of parliament, or of commiſſioners for chooſing burgeſles, but 
not to the elections of magiſtrates and counſellors of boroughs; and, 
even in the oath' which this very ſtatute requires to be taken by vo- 
ters, at elections of members of parliament, no mention is made of 
aſking; neither is there a ſingle word relative to aſking in the oath 
introduced by the act of the 16th of George II. which includes the 
caſe of money or promiſes given for the benefit of a borough, a 
well as money row or 8 made, to particular electors A 
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It has been frequently ſet up as a defence againſt complaints for 
reducing elections made by a corrupt majority, that te complainen 
were 


* Theſe obſervations are, however, delivered with much diffidence, a great judge 
having expreſſed a different opinion upon the point, in a queſtion relative to the reduc 
tion of an election of magiſtrates and counſellors ſome years ago. If, indeed, ary 
circumſtances appear from which it may be gathered that the refuſal was only made it 
order to guard againſt an obje&ion, and that the aſker truſted to the honour of the 
candidate, and underſtood that his requeſt would ſtill be complied with, the caſe vil 
be different from that here meant to be ſtated : There he acts under an undue influence 
and, on that account, his vote may, perhaps, with juſtice be laid aſide. 
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barred from, igliſting, perſonali, exceptione, by being themſelves equal- 
ly guilty, of corruption. A defence of that ſort ought not, however, 
to be ſuſtained, ,, The law allows every conſtituent member « of t the 
meeting to pmg the complaint muſt therefore proceed, and the 
election, if the fruit of bribery, muſt be ſet aſide. The corruption 
of the complainers will, however, prevent the perſons voted for by 
them from being declared duly elected. 15 
It has been made a queſtion, Whether any of thoſe who are called 
as defenders to a complaint, for ſetting aſide an election of magi- 
ſtrates and counſellors, can be brought as witneſſes on the part of 
the complainers? and the court of ſeſſion has frequently decided 
that they may be cited, and muſt give evidence with regard to what 
they know of others; but that they are not obliged to diſcover what 
may infer turpitude againſt themſelves *, Neither complainers nor 
reſpondents can, however, cite any of their own party, or their near 
relations, as witneſſes. This was attempted in the caſe of Inyer- 


keithing, but diſallowed by the court f. And, in the caſe of Anſtru- 
ther Weſter, anno 1766, certain depoſitions were laid aſide, becauſe 


they were emitted by perſons ſo nearly related to ſome of the reſpon- 
dents, as to prevent them from being witneſſes for them in ordinary 
queſtions of civil right, although the facts to be proved by them 
tended not to exculpate thole particular reſpondents with whom they 
were ſo connected. The court conſidered them all as embarked i in 


one bottom, and at leaſt connected together in the article of coſts, 


which, by the ſtatute, muſt be paid by the loſing party . 
1; 5 6 fer Before 


o See Kilkeran's Decifions page 599- | FEY 
F March 4. * 


See Select Deciſions, page 318. Hunter contra Robb. 
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Before leaving this ſubject, it will be proper to take notice of 3 
caſe that was ſomewhat different from any of thoſe that have hither. 
to been mentioned. In Auguſt 1772, three leading members of the 
town-council of the borough of Stirling entered into a written agree. 
ment, or bond, by which they bound themſelves to unite their in- 
tereſts, and to ſtand-by each other, during their lives, in all matters 
relative to the government of the borough: That each of them 
ſhould bring in an equal number of friends into the merchant coun. 
eil, or as nearly ſo as poſlible: That they ſhould ſhare equally in 
the diſpoſal of L. 20, or L. 25, to be paid annually by the rown- 
cler k; and that the profits of any office procured to any of them, by 
any member of parliament, ſhould be equally divided amongſt them. 
This agreement, though kept ſecret for ſome time, tranſpired ſoon 
after the annual election of the magiſtrates and council in 1773, up- 
on which the ſeveral; duplicates of the bond were deſtroyed. This 
notwithſtanding, the court of ſeſſion, in a complaint brought for the 
purpoſe of getting that election ſet aſide, pronounced the following 
decree: * Repel the objection to the title of the complainers; and find 
it proven, that James Alexander, Henry Jaffray, and James Burd, 
entered into the bonds, or obligations, mentioned in the complaint; 
and find, that the ſaid bonds were illegal, unwarrantable, et contra 
* bones mores, and that the ſame: had an undue influence on the elec- 
tion of magiſtrates and counſellors of the borough of Stirling, made 
at Michaelmas 1772, and alſo upon the election of the ſaid magi- 
ſtrates and counſellors at Michaelmas 1773, the election complained 
of; the Lords, therefore, find the ſaid election at Michaelmas 1773 
void and null; and reduce, decern, and declare accordingly ; and 
find the complainers entitled to full coſts of ſuit, of which ordain 
an accompt to be given in *.“ And this decree was affirmed in 
the Houſe of Lords f, by whom a {ſimilar judgment had been pro- 
| nounced 
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„March 1. 1775, John Paterſon and others cantra James Alexander and others. 
+ November 8. 1775. The reader will find in the Appendix, No. 39. a judgment 
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nounced more than forty years before, in a caſe from the borough 
of Kinghorn, where thirteen of the magiſtrates and council had en- 
tered into a contract, upon the zd October 1732, by which they 
bound themſelves, conjunctly and ſeverally, each under the penalty 
of 500 merks, and of being eſteemed infamous, and unfit for ſociety, 
to act in concert with one another, and to give their votes plum, at 
© the election of magiſtrates, (which was to come on the next day), 
© to ſuch perſons as the major part of them ſhould think moſt wor- 
thy for managing the burgh till the next election at Michaelmas 
* 1733, and then to ſtand by one another, without any difference 
© or diſſent, and to vote plum with one another, not only for ſuch 
* perſons as the major part of them ſhould judge proper, but alſo to 
vote out ſuch members of the council as the major part of them 
* ſhould think fit; and to ſtand by and aſſiſt one another to the ut- 
© moſt of their power, not only in the choice of council and magi- 
* ſtrates, but in every other caſe whatſoever; and that the cauſe of 
* any one ſhould PE held as the cauſe of the whole.“ 


The ſtatute of the 16th of Gti II. allows only two Kalendar 
months for preferring a complaint againſt wrongs done at an election 
of magiſtrates and counſellors. It ſometimes happens that complaints 
preferred in due time cannot be determined before a new annual 
election has taken place: What, then, is to be done if it ſhall be ne- 
glected to complain of ſuch new election within the two kalendar 
months? Will it become void upon a reduction of the former elec- 
tion being obtained ; or, have the complainers againſt the former 
election any longer an intereſt to proſecute their complaint? Theſe 
are nice queſtions. On the one hand, if an annual election can on- 
ly be challenged under the authority of the ſtatute, the ſecond elec- 

L y 2 tion 


of the privy FR” of Scotland reſpecting the election of the borough of Stirling. 
Vhich, as a matter of ſome curioſity, has been taken from the council records. 
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tion muſt ſtand good, although made by perſons, who, being them. 
ſelves unduly elected, were not legally qualified ro elect. On the 
other hand, as the ſtatute allows complaints only to be preferred by 
conſtituent members of the meeting for election, ſo, if none of the 
complainers of the former election are of that body, and all tho: 
of whom it was compoſed agree to ſtand by one another, no com- 
plaint of the ſecond election can be made, and a wrong will exiſt 
for which there is no remedy, unleſs it be underſtood that the ſecond 
election muſt fall, zp/o jure, upon the reduction of the firſt. In the 
caſe of St Andrews, the court of ſeſſion proceeded to reduce the 
election made in 1745, after a ſubſequent election in 1746, againſt 
which no complaint was preferred within the time allowed by the 
ſtatute, although it was pleaded that the complainers had no longer 
an intereſt to quarrel the firſt election. The court was of opinion, 
that, although the election 1746 could not, after the ſpace of two 
kalendar months, be quarrelled for any wrong done at that election, 
yet if the election 1745 ſhould be reduced, it would ſtill be compe- 
tent to challenge the election 1746 at common law, for want of 
power in the electors “. A ſimilar judgment was lately pronounced 
in a caſe reſpeAing the borough of Jedburgh T. 


In ſome boroughs, the ſet declares what number of magiſtrates and 
counſellors is neceſſary to make a quorum ; and, if that number do 
not attend, there can be no election. In other boroughs, - whoſe ſet 
is ſilent upon that head, it is underſtood that a majority of the body 
is requiſite to enable them to proceed to buſineſs of any kind: So, at 
leaſt, the court of ſeſſion determined in the caſe of St Andrews, 


where an election was voided upon that ground, although certain of 
| the 


* February 19. 1747, Maſon and others contra Magiſtrates and Town-counci of 
St Andrews, 


4 1783, Marſhall and Dick contra Kerr, &c. 
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the electors, who, with thoſe that did attend, would have compoſed 
A Tab of the whole body, Wy abſented on affected preten- 


* 


ces“ 


When an election of magiſtrates and counſellors is reduced, or, by 
reaſon of diſturbances in the country, or ſome other cauſe, is not made 
at the uſual time, no, new eleQion can take place until the King 
grant a warrant for that purpoſe. By the law of England, a writ 
for a poll is granted ex gratia only, and cannot be demanded ; but, 
in Scotland, it is underſtood that it may be aſked as a matter of . 
right, The diſtinction may be thus accounted for: Upon the diſſo- 
Jution of a corporation in England, the grant by which it was eſta- 
bliſhed falleth entirely, and the lands, or other property it enjoyed, 
return to the grantor; and as, by the common law, the omitting to 
elect the mayor, or head officer, on the proper day, diſſolved a bo- 
rough, it was-in the King's will to reſtore it again or not. Bur, in 
Scotland, the reduction of an election, or the neglecting to make one 
upon the proper day, does not diſſolve a borough entirely. Its pro- 
perty remains ſtill with it; and the court of ſeſſion, upon an appli- 
cation from the inhabitants, names guardians or managers to take 
care of its revenue, and authoriſes ſome perſon to give infeftments 
to the different burgage holders. It cannot, indeed, meet for elec- 
tion, but it is not extinguiſhed, and is therefore underſtood to have 
a right to demand of the King to authoriſe it to meet for that pur - 
pole. 

Theſe warrants are of different kinds, according to his Majeſty's 
pleaſure at the time. Sometimes the burgeſſes and reſiding heritors, 
in general, are allowed a poll election; at other times, the laſt magi- 
ſtrates and counſellors are appointed to name the new magiſtracy 

and 


* July 29. 1 747, Maſon and others contra Magiſtrates and Town-council of St An- 
drews. Kilkerran's Deciſions, page 107. 


in the borough of Montroſe, the rebels being then in the poſſeſſion 
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and council; and, in the caſe of the town of Perth, in 1716, the 
power of nomination was committed to the former magiſtrate 
alone, without the concurrence of the council. 


In 1745, there was no election of magiſtrates and counſellors made 


of that part of the country. Upon the 16th of June 1746, a war- 
rant was granted by his late Majeſty in council, ordering the magi- 
ſtrates and counſellors for the former year to proceed, upon the roth 
of July then next, to the election of others, in the ſame manner they 
ought to have done if they had not been prevented by the rebellion, 
and appointing the perſons ſo to be elected to ſerve till the ordinary 
time of the annual election. Before the diet appointed for the elec- 
tion came, three of the former council were apprehended on ſuſpi- 
cion of having been guilty of treaſonable praQices, and committed 
to the priſon of Perth, in virtue of a warrant iſſued by the late Duke 
of Cumberland, and, by their abſence, the party which otherwiſe 
would have been the minority carried the election. This appeared 
from the declarations of the impriſoned counſellors, which was pro- 
duced at the election; and a complaint having been preferred to the 
court of ſeſſion, ſetting forth, that the warrant for impriſonment had 


deen impetrated upon a falſe information, fraudulently exhibited to 


his Royal Highneſs, in order that theſe three electors might be de- 
tained from the meeting, and therefore praying that the election 
made by the majority ſhould be reduced, and the perſons voted for 
by the complainers declared duly elected, an objection was moved 
to the juriſdiction of the court, and it was pleaded, that, as the elec- 
tion had been made in virtue of a warrant from the King in coun- 
cil, its validity was not cogniſable in any court of law. In anſwer- 
ing this objection, it was admitted, that, when the King appoints a 
poll election, and names commiſſioners to take the poll, and to make 
a report to his Maieſty in council, the courts of law cannot inter- 

fere; 


- — 


» % 
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fere; but it was pleaded, that the caſe was very different when his 
Majeſty ſimply authoriſed the former council of a borough to name 
a new council, that being, in effeQ, only a prorogation of the diet 
of election. This diſtinction was approved of by the bench, where 
it was obſerved, that, in the particular caſe then before the court, 
the old council were not made judges, but eletors, which entirely 
diſtinguiſhed it from that of a poll election, where certain perſons 
are appointed commiſſioners to take the votes of thoſe who claim to 
poll, and to judge how far ſuch perſons have a right to vote in terms 
of the warrant. It was likewiſe in that caſe objeQted, that ſum- 
mary complaints were only competent againſt annual elections; but 
to this it was thought a ſufficient anſwer, that the meaning of the 
term annual election, is the general election for a particular year, 
although not made at the ordinary time “. 


The legality of the crown's authoriſing an election to be made by 
the former magiſtrates and council, or in any other way than by a 
poll, may, however, be doubted. We have already ſeen, that, of 
old, all borough elections were by poll; and, although that was al- 
tered by the act 1469, cap. 29. it ſhould ſeem, that, when there is 
no magiſtracy. and council ſubſiſting, the burgeſſes at large ought to 
enjoy their ancient right. It was accordingly obſerved by one of 
the judges, in the caſe of Montroſe, that the warrant from the crown, 
to the magiſtrates and council of the former year, to make the new 
election, had been ill adviſed, and that, as the crown could not re- 
fuſe the corporation a warrant to meet for election, neither could it 
grant ſuch wartant otherwiſe than according to the rights of the 
corporation, that is, by a poll election, the right being in the burgeſ- 


ies, by the lapſe of the day for the meeting of the council to chooſe 
their ſucceſſors F. 


When 


* February 17. 1747, James Couts, and others, centra David Doig and others. 
* Nilkerran's Deciſions, page 106. 


Upon 
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| When a warrant is rained for a poll election, it is generally gi. 
rected to the ſheriff of the county within which the borough lies, 
and to the ſheriffs of two neighbouring counties“. 


* 98 * —_ 
n 
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Upon the 5th of April 1689, an act of the convention of eſtates paſſed, autho. 
riſing and requiring the town clerks of Edinburgh to convene. all the burgeſſes who 
bore burgage duty, and were liable to watching and warding within the city, (with the 
exelufion- of honorary burgeſſes, town ſervants, penſioners, beidmen, and the like), 
upon the 10th of the month, for the purpoſe of giving in liſts of twenty-four perſons 

for — magiſtrates and counſellors, and appointing the magiſtrates and counſellors then to 
be thoſen to continue in office until the firſt Tueſday after Michaelmas, when a tt 
election of magiſtrates, counſellors, and deacons of crafts, was ordered to procted 
in conformity with the ſet of the borough. This act proceeds upon the recital, that 
c, great invaſions had been made of late years upon the privileges of the royal boroughs, 
and particularly upon thoſe of Edinburgh, in the election of their magiſtrates, by re. 
« commendations and nominations made by the late King, in an arbitrary and depot 
way, contrary to the laws of the kingdom, ſo that the preſent magiſtrates and coin. 
© cil were not true magiſtrates and council, freely elected, but plainly ſuch as had been, 

at leaſt by progreſs, impoſed by the foreſaid court methods and practices; Record, of 
Parliament. 


* The reader will find a copy of the warrant for a poll election in the borough of 
Anſtruther Weſter in the Appendix, No. 40. 
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07 the manner of Electing the Repreſentatives of the Bo- 
roughs. 


HERE. is a difference between the mode of electing a citizen 

to repreſent the city of Edinburgh, and that of electing the 
repreſentatives of the fourteen diſtricts into which the other boroughs 
are claſſed. The latter ſhall be firſt conſidered. 


Each ſheriff to ben a writ is iſſued muſt, immediately upon its 
coming to his hands, indorſe upon its back the day he receives it; 
and, within four days after, he muſt make out a precept to each 
borough within his juriſdiction, reciting; the contents and date of the 
writ, and commanding each of them to elect a eommiſſioner, and to 
order ſuch commiſſioner to meet at the preſiding borough of the di- 
ſtrict (which muſt be named in the precept), upon the thirtieth day 
after the tefte of the writ, or the next day, if it fall upon a Sunday, 
for the purpoſe of chooſing a burgeſs to ſerve in parliament. The 
ſheriff muſt likewiſe cauſe theſe precepts to be delivered, within the 
four days, to the chief magiſtrates reſiding in the boroughs for the 
time; and, if he neglect his duty in theſe particulars, he, for every 
offence, forfeits L. 100 Sterling to any magiſtrate of the borough 
whoſe precept has not been timeouſly delivered, who ſhall ſue for 
"Bf 


2 2 | The 


Sto Annae, cap. 6.5 5. 7mo Geo. II. cap. 16. q 5. 16to Geo. II. cap. 11.6 4c. 
A form of a ſheriff's precept is to bæ found in the Appendix, No. 41. 
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The magiſtrate to whom the ſheriff's precept is FREY wo 
in like manner, indorſe upon its back the day it comes to his hands, 
and, within two days after, muſt call a meeting of the council of 
the borough, by giving notice perſonally, or leaving notice at the 
dwelling-houſe of every counſellor then reſiding within it * ; and, 
in caſe he neglect to do fo, he, for every offence, forfeits L. 100 to 


any magiſtrate or color of the borough who! ſhall ſue for it f. 
EP 
The council being aſſembled in conſequence of this notice, appoint 


a peremptory day for the election of a commiſſioner to go to the 
Preſiding b6tough of the diſtrict to chooſe a burgeſs to ferve in par- 


Rament. Two free days muſt intervene between the meeting of 
coüneil which appoints the diet for electing the commiſſioner, and 


. * en 1 „ N. i £b 
the day on which ſuch election is to be made rg. nn 


Boo IV. 


The firſt ftep at the election of the commiſſioner is to protluce.and 
read the precept from the ſheriff, after which the act of the 2d of 
George II. cap. 24. is likewiſe publicly read. The magiſtrates and 
counſellors then qualify to government, by taking and ſubſcribing 
the oath of allegiance, and ſubſcribing the aſſurance, and by taking 
and ſubſcribing the oath of TR if put by any member of the 
meeting. | | 


This being done, the clerk of the borough takes the following 
oath, which is adminiſtered to him by any of the magiſtrates, or, in 
their abſence, by any two of the council: I A. B. do ſolemnly ſwear, 
that I have not, directly or indirectly, by way of loan, or other de- 


vice : whatſoever, received any ſum or ſums of money, office, place 
p [4 of 


* -mo Geo. II. cap. 16. 5 5. 16to Geo. II. cap. 11. 5 41. 
+ 16to Geo. II. cap. 11. f 42. 


t 16to Geo. II. cap. 11. 542. 1 a4 5a; 
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dor employment, igratuity or reward, or any bond, bill, note, or any 
promiſe of any ſum or ſums of money, office, place, employment, 
or gratuity whatſoever, either by myſelf, or any other to my uſe 
ar benefit, or advantage, to make out any commiſſion for a com- 
miſſioner for chooſing a burgeſs; and that I will duly make out a 


* — - K — 


* 


of the town- council aſſembled, and to no other perſon, So help 
me God *. | 


- * ; 
LIE 7 ö — . ©» 
F 


The heibdatin © n muſt likewiſe be or by every member of 
the meeting, if required by any one of them: I A. B. do folemnly 


ſwear, that I have not, directly or indirectly, by way of loan, or 
' other device whatſoever, received any ſum or ſums of money, 


© office, place, employment, gratuity, or reward, or any bond, bill, 
Hor note, or any. promiſe of any ſum or ſums of money, office, place, 


employment, or gratuity. whatſoever, either for myſelf, or any 
other to my uſe or benefit, or advantage, or te-the uſe, benefit, or 


8o help me God 1 


Theſe preparatory 3 being over, the magiſtrates and counſel-- 
lors preſent at the meeting give their votes; and theſe votes being 


ſeverally marked by the clerk, the minutes conclude by the council 
declaring the perſon in whoſe favour the majority ſtands to be their 
commiſſioner, and by their ordering the clerk to draw up a com- 


miſſion ta ſuch 22 and to _ it, and to affix to it the common 
fea] of the borough 1. oH - pri 


212. : | The. 


*- 16to Geo. II. cap. 11. $ 35: 
+ 16to Geo. II. cap. 11.4 34. 


þ A form of a commiſſion is in the Appendix, No. 42. 


commiſſion tothe commiſſioner who ſhall be choſen by a majority 


advantage, of the city or borough of which Jam a magiſtrate, 
counſellor, or burgeſs, in order to give * vote at this election. 
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The legiſlature has found it neceſſary to guard agaiuſt abuſes, on 

the part of elerks of royal boroughs, not only by oaths; but by the 
terror of ſevere penalties. It was accordingly provided by the a8 
of the 16th of George II. that, if the common clerk- of any boraugb 
ſhall neglect or refuſe duly to make out and ſigi a commiſſion t 
the commiſſioner elected by the majority, and affix-theretoithe ſea) 
bf the borough, or ſhall make out and ſign a commiſſion to any 
other perſon, or affix the common ſeal of the borough 'thereto, he 


ſhall, for every ſuch offence, forfeit L. 500 Sterling to the commiſ- 


ſioner elected by the majority, and ſhall alſo: ſuffer impriſonment fot 
the ſpace of fix kalendar months, and be for: ever after diſabled to 
hold or enjoy the office of common clerk» of the Woran effectu . 
wy as if Ne” were e ue dead .. e 


This ſtatute alſo impoſes he like dal of * 500 upon eyery 
perſon, other than the common clerk of the borough, ho takes it 
upon him to act as ſuch in the election of a commiſſioner to chooſe 
a burgeſs to ſerve in parliament, and makes out and ſigns, or-affixes 
the ſeal of the borough to a commiſſion in favour of any other per- 
ſon than the commiſſioner appointed by the majority . This pe- 
nalty is likewiſe given to the commiſſioner elected by the majority; | 
but, if the commiſſion be made out to him, although ſigned by ano- 
ther perſon than the clerk of the borough, no penalty is incurred, 


Such commiſſion may, however, with propriety, be objected to at 
the election of the meh. 2 to ſerve in parliament. | 
| « 143i inf, ite 
It is not neceſſary that the commiſſioner be a 0 or a traf- 
ficking merchant within the borough, or that he be in poſſeſſion of 
3 any 


* 16to Georgii II. cap. 11. f 30. 
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any burgags kands or houſes holding of it; nor un any ſach * 
theation'Ve NINDS mare e 


E 1 51 - ' 2 Be. 3 p * 


The com mlm oGert freche ſeveral boroug hs of the diktric meet 10 · 
gether upon the thirtieth day after the zefte of the writ; or, on the day fol. 
lowing, if i it fall upon a Sunday, in the town houſe of the preſiding bo- 
rough, betwixt eleven and twelve before noon, and, after production of 
the precepts from the ſheriffs, and reading the act of the 2dof George ll. 
the commĩſſioner from the preſiding borough adminiſters the oaths 
to government to the common clerk of that borough, who acts as 
derk to the meeting; and makes the return to the ſheriff. The clerk 
next takes the following oath: I A. B. do ſolemnly ſwear, that I 
have not, directly or indirectly, by way of loan, or other device 

© whatſoever, received any ſum. or ſums of money, office, place, 
© employment, gratuity, or reward, or any bond, bill, or note, or 
any promiſe of any ſum or ſums of money, office, place, employ- 
© ment, or gratuity whatſoever; either by myſelf, or any other to my 
© uſe, or benefit, or advantage, to make any return at this election of 
© a member to ſerve in parliament; and that I will return to the 
* ſheriff (or ſtewart) the perſon elected by the major part of the com- 
miſſioners aſſembled, whoſe commiſſions. are authenticated by the 
* {ubſcription* of the common clerk, and common ſeal of the reſpec- 
© tive boroughs of this diſtrict. So help me God f.“ If the clerk 
neglect or refuſe to take this oath; he becomes diſabled from acting 
as clerk to the meeting, and the commiſſioners are, in that event, im- 
powered and required to chooſe another clerk, who becomes imme- 
diately inveſted: with all the powers and authority in the meeting, 
and in returning the member choſen by that meeting, which by law 
are competent to the clerk of the preſiding borough . 

i vet hb The 
* 166 Ces Hl En in 06 2009 
f 16to Geo. II. cap! 11. 63 
t 16to Geo. II. cap. 11. 6 36. 
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The clerk being thus properly qualified to act, the eommiſſionen 
produce their reſpective commiſſions, which are read; and, if ob- 
jections be made to any of them, or any proteſts are taken, theſe 
objections or proteſts ought regularly to be made part of the minutes. 
If any perſon to whom no commiſſion has been granted, in, the man. 
ner mentioned in the oath taken by the elerk, appear, and inſiſt that 
he was duly elected a commiſſioner from any borough of the diſtri, 
he muſt be admitted to the meeting, and, upon his taking the oaths 
required. by law, which the clerk is impowexed to adminiſter, and 
declaring for whom he would have voted, if he had got a commiſ- 
ſion properly authenticated, the clerk muſt inſert ſuch declaration in 
the minutes. This is ordered, that, in caſe of any unfair dealing in 
making out the commiſſions, i it may be known. in the Houſe of Com- 
mons, in the event of a petition, for whom. the commiſſioner apy | 
pointed by the majority of the town- council would have voted, had 
the clerk of the borough performed his duty, by making out, ſign - 


ing, and affixing the ſeah of the borough to a commiſſion. in his fa- 


vour. 7 But the clerk of the preſiding borough, who is the returning 
officer, is not left at liberty to pay any regard to ſuch declaration, 


how much reaſon ſoever he may have to be convinced that the per- 


ſon who makes it was truly choſen. by the majority of the council, 
and that it was through the malverſation of the clerk, alone that he 
was prevented. from producing a. proper commiſſion. His office s 
merely miniſterial. He has no power to correct the abuſes, of others, 
or to judge what is right or wrong in their conduct. He muſt lite- 
rally adhere to the dictates of the. ſtatutes, and is prohibited to ad- 
mit the votes of any but thoſe who praduce commiſſions authenti- 
cated by the ſubſcriptions. of the common clarks; and the common 
ſeals of the boroughs. within the diſtrict. He muſt return to the 


ſheriff the perſon elected by the major part of the commiſſioners af: 
ſembled, whoſe commiſſions are ſo authenticated; and, if he neglect 


or refuſe to return ſuch perſon, or if he return any. other perſon, he, 
FOE for 


11 
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for every ſuch offence, forfeits L. 500 Sterling to the candidate elect- 
ed by the majority, and is alſo ſubjected to-impriſonment for ſix ka- 
lendar months, and for ever after diſabled to hold or enjoy his office 
of clerk of the preſiding borough, as if he were naturally dead “. 


ts [ : 4 151 


„ 16to Georgil II. cap. rt. $ 30. 


A caſe ſhall be here mentioned, which, although it never received a determination, 
was the ſubje& of much converſation at the time it occurred. In the election of a bur- 
geſs to ſerve in parliament for the diſtrict compoſed of the boroughs of Anſtruther 
Eaſter, Anſtruther Weſter, Pitten weem, Crail, and Kilrenny, upon a vacancy occaſion- 
ed by the death of Sir Harry Erſkine in 1765, three of theſe boroughs were in the in- 
tereſt of Mr Robert Alexander merchant in Edinburgh, and the other two in the in- 
tereſt of Sir John Anſtruther. Of the boroughs which favoured Mr Alexander, Pit- 
tenween was one; and, at the election of a commiſſioner from that borough, ſeventeen 
members of the town- council voted for him, and three only for Mr Durham of Largo; 
but all the twenty ſigned an order to Anderſon, the clerk of the borough, to make out 

2 commiflion immediately in Mr Alexander's favour. A commiſſion to him was accor- 
dingly extended, and figned by the clerk, in the preſence of the council; but, when he 
was deſired to affix to it the common ſeal of the borough, he pretended that it had been 
abſtracted from him. Upon this, the council knowing, that Anderſon and his family 
were ſtrongly attached to Sir John Anſtruther, and ſuſpecting that ſome trick was in- 
tended, cauſed him affix to the commiſſion an impreſſion of the town's ſeal, which was 
then taken from a blank burgeſs ticket for that purpoſe. The ſeal of the borough, 
which had been put into the hands of one of Sir John, Anſtruther's friends, was ſoon 
after reſtored to the magiſtrates; but Anderſqn havigg abſconded, and kept out of the 
way, the magiſtrates and council did, upon the 16th, of January 1766, deprive him of 
his office, as guilty of breach of truſt, and, at the ſame time, appointed William Walker 
to be clerk in his place. Walker accepted of the office; and, having taken into his 
cuſtody the ſeal of the borough, and the records of the council, he was ordered to ex- 
tract from the minutes of election, and. to give out to Mr Alexander, one or more com- 
miſſions, if required, and to Ggn.jfuch cammniſfians, and. affix to them the ſeal of the 
borough. He was likewiſe ordered to affix that ſeal to the commiſſion in Mr Alexan- 
der's favour which had been ſigned by Anderſon. That was accordingly done; and, in 
order to remove all pretence for cavil or diſpute, , a ſecond extract or commiſſion was 
likewiſe made out from the minutes 6h Muni and Was Kaen and ſealed by Walker 
M iy nc) of the council. FE 


The 


368 "OFTHE ELECTION OH Boon iv 


The commiſſioners from the ſeveral boroughs, before proceeding 
to the en of YOU to e Any: qe Parliament. 


4 FC. SF4& muſt 


The meeting of the commiſſioners for electing the burgeſs to ſerve in 3 Way 
held at Anſtruther Eaſter, which was the preſiding borough, upon the 17th of January 
1766. Mr Alexander attended, and, producing both commiſſions, yoted for himſelf 
The commiſſioners from Anſtruther Weſter and Kilrenny likewiſe voted for him; and 
the commiſſioners from the other two boroughs voted for Sir John Anſtruther. No 
other commiſſion was produced from Pittenweem, but ſeveral objections were made by 
the commiſſioner from the preſiding borough, to both the commiſſions produced by Mr 
Alexander. To theſe it was anſwered in general, that the clerk of the preſiding bo. 
rough was bound by his oath, and the duty of his office, to ſuſtain the vote of every 
perſon who produced a commiſſion, authenticated by the ſubſcription'of' the common 
clerk, and by the ſeal of the borough by which ſuch commiſſion was granted; and that, 
as Mr Alexander had undoubtedly produced a commiſſion: ſo authenticated, his vote 
could not be rejected. This notwithſtanding, the commiſſioner from the preſiding bo- 
rough claimed a caſting or deciſive vote, as if there had been an equality, and having 
given that vote in favour of Sir John Anſtruther, James Chriſtie, writer in Edinburgh, 
who only two days before had been appointed clerk of 'the prefiding borough upon the 
reſignation of the former clerk, (whoſe ſeruples could not be overcome; notwithſtand- 
ing his having received favours upon former occaſions from Sir John Anftruther's fi- 
mily), thought proper to return Sir John to the ſheriff, who, in conformity with his 
duty, annexed that return to the writ. LBS) 


Mr Alexander not only — the Houſe of Commons, but alſo preferred a con- 
plaint to the court of ſeſſion againſt Chriſtie, upon the clauſe of the ſtatute of George ll 
above taken notice of. He was, however, afterwards prevailed with, through miniſte- 
rial promiſes and intrigue, to withdraw his petition; and the complaint againſt Chriſti 
was not proſecuted. But every perſon who will take the trouble of peruſing the printed 
pleadings in that caſe muſt be ſatisfied, that Chriſtie, either wilfully, or from grols ig- 
norance, had been guilty of making a falfe return, andchad, of courſe, ſubjected himſelf 
to the penalty, impriſonment, and peter inflicted * ante on ſuch of- 


tenders. 


During the courſe of this complaint, the court of ſeſfion, upon the application of M; 
Alexander, and upon his making oath that he believed Chriſtie to be in meditatione fugus 
granted a warrant to apprehend him until he ſhould find bail 7udicio. ti. But, upon i 
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muſt take the oaths to government, and likewiſe the oath of bribery 
introduced by the act of the ad of George II. if ſo required; after 
which they give their votes; and the minutes being figned by the 
preſes and the clerk, the meeting is thereupon diſſolved. 


It has already been mentioned, that, by an act of the parliament 
of Scotland in 1707, it was ordered, that, when the votes of the 
commiſſioners of boroughs, met to chooſe repreſentatives from their 
ſeveral diſtricts, ſhould be equal, the preſident of the meeting ſhould 
have a caſting or deciſive vote, beſides his vote as commiſſioner of 
the borough from which he was ſent, and that the commiſſioner 
from the eldeft borough ihould preſide in the firſt meeting, and the 
commiſſioners from the other boroughs in the diſtri preſide after- 
wards, by turns, in the order they were called in the rolls of the 
parliament of Scotland“. By the Britiſh ſtatute, 6to Annae, cap. 6. 
it was likewiſe enacted, that, in the caſe of a vacancy happening du- 
ring the time of parliament, by death or diſability, the borough 
which preſided at the election of the deceaſed, or diſabled member, 
| ſhould preſide. at the new election. No proviſion was, however, 
made with reſpect to the caſting vote, in the event of the commiſ- 
ſioner from the preſiding borough being abſent at the time of elec- 
tion. It was therefore ordered by the act of the 16th of George II. 
that, if the commiſſioner from the preſiding borough ſhould be ab- 
ſent, or refuſe to vote in the election of a burgeſs, the commiſſioner 
from the borough which preſided at the laſt election, and, in the 

Aaa caſe 


veng ſhewn that he had been ſummoned to atten the Houſe of Commons, the warrant 
was recalled, ſo far as iſſuing againſt him as if meditatione fugae, He was, however, 
ft} ordered to find bail, judicio ſ Ai, to the extent of 2000 merks. 


It appears * the act of the »th of George I. cap. 16. that miſtakes had hap- 


pened with regard to the order of preſiding 1 in the diſtrict of Wigton, Whithorn, New 
Galloway, and Stranraer. They were corrected by that Ratute. 


| 
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caſe of his abſence, or refuſal to vote, the commiſhoner from the 


borough which preſided at the election preceding the laſt, and, in 


caſe he ſhould likewiſe be abſent, or refuſe to vote, the commiſſioner 
from the borough which preſided laſt but two ſhould, in theſe re. 
ſpective caſes, beſides his own vote, have the caſting or deciſive vote 
in the event of an equality. 


There till, however, remained a caſe unprovided for, and it ac- 
tually occurred ſome years ago. We have already ſeen, that the 
election of the magiſtrates and counſellors of the borough of Jed- 
burgh, made at Michaelmas 1767, was ſet aſide by the court of ef. 
ſion upon the 11th of March 1768: That borough could not there- 
fore appoint a commiſſioner for chooſing a burgeſs at the enſuing 
general election, which took place ſoon after that period; and, as it 
was its turn to preſide, if it had been in a capacity to name a com- 
miſſioner, great doubts aroſe, not only with regard to the place where 
the election ought to be made, but alſo whether the commiſſioner from 
Haddington, which had been the preſiding borough during the for- 
mer parliament, or the commiſſioner from Dunbar, whoſe turn it 
was to preſide next after Jedburgh, ſhould have the caſting vote, in 
the caſe of an equality, a queſtion of the laſt importance to the two 
candidates, Dunbar and North Berwick being in the intereſt of Co- 
lonel Warrander, and Haddington and Lauder in the intereſt. of 
Captain Maitland. 


On the one hand, it was contended, that the borough of Jedburgh 
was annihilated by the decree of the court of ſeſſion, ſetting aſide 
the election of its magiſtrates and counſellors, and that, of courſe, 
the right of preſiding devolved on Dunbar, as the next in rotation; 
and the ſheriff of Eaſt Lothian was required by that borough to 
iſſue his precepts accordingly, On the other hand, it was maintain- 
ed, that, although the council of Jedburgh was no more, yet the 

borough - 
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borough itſelf {till ſubſiſted; that it muſt be the place of election, 
and its clerk the returning officer; and that, in the abſence of a com- 
miſſioner from that town, the right of preſiding would belong to 
Haddington, as being the laſt preſiding borough, in terms of the act 
of the 16th of George II. 


The ſheriff of Eaſt Lothian, in the precepts which he iſſued to 
the three boroughs lying within that county, viz, Dunbar, Hadding- 
ton, and North Berwick, named Dunbar as the preſiding borough ; 
but the ſheriff of Berwickſhire, within which Lauder is ſituated, did 
not name any preſiding borough in his precept, and contented him- 
ſelf with requiring the council, to whom it was direded, to name 
the preſiding borotigh, and the place of election, in the commiſſion 
to be granted by them, 


Each of the boroughs of Haddington and Lauder named com- 
miſſioners to go to Jedburgh upon the thirtieth day after the tee of 
the writ, and there to elect a burgeſs to ſerve in parliament. But, as 
they underſtood that Dunbar and North Berwick intended to make 
an election at Dunbar, they likewiſe appointed commiſſioners to go 
there and vote at ſuch election under proteſt ; and upon the ſuppo- 
ſal that, if the place of election could be at all altered from Jed- 
burgh, it ought to be held at Haddington, they alſo appointed other 
commiſſioners to attend at that borough, and to make an election 
there on the ſame day. 


Three elections were accordingly made upon the 11th of April 
1708. Commiſſioners from Haddington and Lauder appeared both 
at Jedburgh and Haddington, and at both theſe places elected Cap- 
tain Maitland to be member for the diſtrict. The common clerk of 
the town of Jedburgh having refuſed to act, the commiſſioners choſe 
another to officiate in his place, and the clerk ſo choſen having re- 
Aa a 2 turned 
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turned Captain Maitland, the ſheriff of Roxburgh, within whoſe jy. 
riſdiction Jedburgh lies, annexed that return to the writ which had 
been iſſued to him from the Chancery, At Haddington, the com- 
mon clerk of the borough acted, and likewiſe returned Captain Mait- 
land to the ſheriff of Eaſt Lothian, 


At Dunbar, commiſſoners attended from all the four boroughs, 
The commiſſioners from Haddington and Lauder voted under pro- 
teſt for Captain Maitland, and the commiſſioners of Dunbar and 
North Berwick voted for Colonel Warrander. Each of the com- 
miſſioners from Haddington and Dunbar likewiſe claimed the caſt- 
ing or deciſive vote; but the common clerk of Dunbar returned Co- 
lonel Warrander, and the ſheriff of Eaſt Lothian annexed that re- 
turn to the writ, without paying any regard to the return made by 
the common clerk of Haddington, 


Captain Maitland preferred a petition to the Houſe of Commons, 
complaining of the return of Colonel Warrander; but, a compro- 
miſe having taken place, that petition was withdrawn, and Colonel 
Warrander ſat as member for the diſtrict, until his ſeat was vacated 


by his accepting a place, when a writ iſſued for a new eleQtion, 


Colonel Warrander again appeared as a candidate, but was oppo- 


ſed by Mr Charles Ogilvy, who had obtained the intereſt of the bo- 
roughs of Haddington and Lauder. 


Upon this occaſion, no commiſſioners were ſent to Jedburgh or 
Haddington, as at the time of the general election; but, at the 
meeting for election held at Dunbar, the commiſſioner from Had- 
dington, who, along with the commiſſioner from Lauder, voted for 
Mr Ogilvy, again claimed the caſting vote; the common clerk of Dun- 


bar having, however, as formerly, returned Colonel Warrander, the 
| ſhenf 
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cheriff annexed that return to the writ, Mr Ogilvy petitioned the 
Houſe of Commons, and the queſtion having been deliberately tried 
before a committee named in terms of the act of the 1oth of his 
preſent Majeſty, cap. 16. * Colonel Warrander was found to be du- 
ly elected T. But, as this was reckoned a nice caſe, and the reſolu- 


tion 


* Formerly, all controverted elections were determined by the Houſe of Commons, 
in a full meeting ofthe houſe z but, ſundry inconveniencies ariſing from that practice, 
2 new mode of procedure was introduced by the act now quoted, which is commonly 
known by the name of the Grenville act, and reflects much honour upon the gentle- 
man by whom the bill was brought in. When a petition complaining of an undue e- 
lection, or return, is preſented, which, by an order of the houſe, renewed at the begin- 
ning of every ſeſſion, muſt be done within fourteen days after the date of that order, 
or within fourteen days after any new return ſhall be brought in, a day is appointed for 
taking it into conſideration ; and, how ſoon there are a hundred members in the houſe 
upon that day, the counſel and agents for the petitioner and the ſitting member are 
called to the bar, the doors are then locked, and the names of all the members of the 
houſe written, or printed, on diſtinct pieces of parchment, or paper, being put, in equal 
numbers, into ſix boxes, or glaſſes, the clerk draws them from theſe boxes, or glaſſes, 
alternately, until forty-nine names of the perſons then preſent in the houſe be drawn. 
This being done, the petitioner's counſel names one, and the counſel for the intting 
member another, from among the members preſent, to be added to the forty-nine ſo 
drawn by lot. The doors of the houſe are then opened ; and liſts of. the forty-nine 
members ſo drawn being given to the parties, or their agents, they immediately with- 
draw, and alternately ſtrike oF one out of the liſt, until the number be reduced to 
thirteen; after which, the thirteen ſo remaining, together with the two members 
named by the parties, who are called their Nominees, are {worn at the table, to try the 
matter in the petition referred to them, and to give a true judgment according to the 
evidence. A time is then fixed for the meeting of this ſele& committee, which muſt 
be within twenty-four hours of their appointment, unleſs a Sunday or Chriſtmas inter- 
vene z and whatever determination they give is final between the parties to all intents 


and purpoſes. For a more minute account of this mode of trying controverted elec- 
tions, lee Douglas, wel, 1. page 44. et ſeq. 


+ Mr Ogilvie's petition, preſented on the 19th of March 1771, ſet forth, © that, at 
the laſt election of a member to ſerve in parliament for the boroughs of Jedburgh, 
« Dunbar, 
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tion of the committee on that occaſion could not bind future com- 
mittees, were the queſtion to occur again *, it was thought proper 
to fix the point by ſtatute; and it was n enacted by the 
wi of the 12th of his preſent Majeſty, cap. 81. * That, in every 
election of a burgeſs to ſerve in parliament for a diſtri& of bo- 
roughs in Scotland, when it ſhall happen that the election of the 
magiſtrates and council of the borough which ought to have been 
the preſiding borough at ſuch election is reduced and not revived, 
the next borough entitled to preſide in turn ſhall be the preſiding 
borough, and the election ſhall be made at that borough; and the 
commiſſioner for that borough ſhall be the preſident of the meet- 
ing of the commiſſioners for the election, and have a caſting and 
deciſive vote, beſides his own as commiſhoner, when the votes of 
the commiſſioners are equal; and the common clerk of the bo- 
rough ſhall be the clerk to the election; and every matter and 
thing concerning the election ſhall be proceeded in as if that bo- 


* rough 


Dunbar, North Berwick, Lauder, and Haddington, one of the diſtricts of boroughs 
entitled to ſend members to parliament, the petitioner, and Lieutenant-Colonel Patrick 
© Warrander, ſtood candidates, and that, by the rotation eſtabliſhed by law, Jedburgh 
© was the preſiding borough, and its commiſſioner or delegate the preſes of the meet- 
© ing; and, in abſence of the delegate from Jedburgh, the delegate from Haddington 
had the right of preſiding; and that the borough of Jedburgh had no delegate at 
© the ſaid election, and the delegate from Haddington accordingly preſided, and gave 
his caſting vote in favour of the petitioner, the number of voices being before equal; 
but the ſheriff of the county of Haddington, within which the boroughs of Dunbar, 
© North Berwick, and Haddington, lie, having iſſucd his precepts to theſe boroughs to 
go to Dunbar as the preſiding borough, and place of election, a return was thereby 
« procured in favour of the ſaid Patrick Warrander, in wrong of the petitioner, who 
vas then and there duly elected, and ought to have been returned the burgeſs accor- 
« dingly; and that the return of the ſaid Patrick Warrander is injurious to the peti- 


« tioner, and in manifeſt violation of the laws requiring fair and juſt elections; and 
therefore, &c. 


* Upon this point ſee Douglas, vol. 1. page 18. et ſeg. 
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rough had been the preſiding borough in the ordinary courſe of 
© rotation.” By the ſame act, it was farther declared, That the 
* borough which would have been the preſiding borough at the 
election, if the election of the magiſtrates and counſellors of ſuch 
© borough had not been reduced, ſhall, when revived by the juſtice 
and favour of the crown, have no right or title to be a preſiding 
© borough in the election of a burgeſs to ſerve in parliament for the 
© diſtrict of boroughs. of which it is one, until the other boroughs 
© of the diſtri, each in their turn, have ſucceſſively preſided, and 


that the right devolves upon ſach borough in the ordinary courſe 
* of rotation.” 


A caſe which occurred from the diſtrict of Wigton, Whithorn, 
New Galloway, and Stranraer, at the general election in 1774, de- 
ſerves alſo particular notice. Upon the 17th of October 1774, the 


council of New Galloway met, in conſequence of proper notice, to 


fix a day for chooſing their delegate or commiſſioner, They accor- 
dingly fixed on the 22d of that month; and, on that day, made 
choice of Mr Alexander Ferguſſon, whoſe commiſſion was regularly 
extended and accepted. The day for electing the member for the 
diſtrict was the 31ſt of the month, and, on the morning of that day, 
a letter from Mr Ferguſſon was preſented to the council, then aſ- 
ſembled, dated at Edinburgh, purporting, that it was impoſſible for 
him to attend, and therefore declaring, that he thereby reſigned his 
commiſhon, and deſiring them to chooſe. another delegate in his 
room. The commiſſion, which he tranſmitted along with the letter, 
was alſo produced; and the council having unanimouſly reſolved ta. 
accept of the reſignation, and to proceed to a new election of. a de- 
legate, John Newal, Eſq; was choſen with the ſame unanimity, and 
by the ſame perſons who had previouſly elected Mr Ferguſſon, they 
being all preſent at both elections. Mr Newal's commiſſion was im- 
dediately made out and accepted. of; and it having been produced 


by. 
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by him at the meeting for the election of the member, he acted a3 
preſes, and gave his vote for William Norton, Eſquue. The com. 
miſſioner from the borough of Stranraer voted alſo for Mr Norton. 
The commiſſioners from the other two boroughs gave their ſufirages 
for Henry Watkin Daſhwood, Eſq; and there being thus an equa- 
lity of voices, Mr Newal gave his caſting vote for Mr Norton, who 
was accordingly returned to the ſheriff by the common clerk of New 
ra the erung ue liebe 1494 
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Mr Daſhwood ora a ee to * Houſe of Commons, and, 
before the committee, inſiſted, Im, That the precept for the election 
of a commiſſioner from the borough of New Galloway having been 
completely obeyed by the nomination of Mr Ferguſſon, it became 
functum oſſicio, and the power which the magiſtrates and town- council 
enjoyed under it having been exerciſed by that nomination, was entire- 
ly at an end; and, 240, That a commiſſioner, or delegate, being a mere 
creature of acts of parliament, his election muſt be in every reſpet 
agreeable to theſe acts; that the act of the 7th of George II. had, in 
order to prevent ſurpriſe, directed that two free days thould inter- 
vene between the meeting that names the day for electing the com- 
miſſioner, and the day of his election, but that here there was no 
previous notice of Mr Newal's election; and, how fair ſoever the 
proceedings might have been, the precedent, were it to receive a 
ſanction, would open the door to manifeſt fraud upon future occa- 
ſions, ſince, by taking care to propoſe for the firſt commiſſioner a 
man agreeable to the majority of the council, but whoſe intention to 
reſign was predetermined, the chief magiſtrate might, on the mor- 
ning of the day of the election of the member, have an opportunt- 
ty of proceeding without any warning, and with a packed number 
of counſellors, to chooſe a new commiſſioner, contrary to the ſenſe 
and inclinations of the majority of the electors; that Mr Ferguſſon, 
notwithſtanding his reſignation, ſtill continued to be the legal com- 

miſſioner; 
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miſſioner; and that, as he did not appear at the election of the mem- 
ber, there was no repreſentation of the borough of New Galloway 
on that occaſion; and, of courſe, he, Mr Daſhwood, was choſen by 
the majority of votes. 


To this it was anſwered for the fitting member, that the ſtatutes 
relied on by the petitioner were merely directory, and not manda- 
tory; and, therefore, acts ſubſtantially right were not neceſſarily 
void, becauſe, in doing theſe acts, the particular modes of proceeding 
chalked out by theſe ſtatutes were not followed in every circum- 
ance; that, in caſes of election for boroughs in Scotland, where a 
ſituation ariſes not foreſeen, or at leaſt not provided for by the le- 
zillature, the parties may proceed, according to their diſcretion, in 
the manner moſt conſiſtent with reaſon and juſtice; that, in the pre- 
ſent caſe, there was firſt an election in ſtrict conformity to the ſta- 
tute, but an event having afterwards happened which was not pro- 
vided for by the legiſlature, the corporation exerciſed their diſcre- 
tion, and all thoſe who, on the former occaſion, had voted for 
Mr Ferguſſon, having alſo been unanimous in voting for Mr Newal, 
he was, to all intents and purpoſes, the commiſſioner of the ſame 
perſons ; that his act was as much theirs as Mr Ferguſſon's would 
have been; and that, as they did not, ſo no one elſe had a right to 
complain of his exerciſing the office committed to him. The com- 
mittee determined that Mr Daſhwood was duly elected, and ought 


to have been returned *. 
Bbb The 


See this caſe more fully ſtated by Mr Douglas, vol. 2. page 181. ef ſeg. The ar- 
gument for Mr Daſhwood ſeems to lead to a ſimilar deciſion in the caſe where a borough 
appoints a new commiitioner in the room of one who happens to die between his be- 
ing named, and the day for electing the member of parliament, eſpecially if there be 
not time to call a previous meeting to fix another at the diſtance of two free days. This 
9ppears to be a hardſhip, and ought to be remedied. Might not a borough grant 4 
commiltion to one perſon, and, failing his attendance, to another? 
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The procedure ſubſequent to the meeting of the commiſſioner, 
from the ſeveral boroughs of the diſtrict, is ſimilar to that which 
takes place in the election of repreſentatives of ſhires. The clerk 
of the preſiding borough returns the perſon elected by the majority 
oi: the commiſſioners, whoſe commiſſions are properly authenticated, 
to the ſheriff within whoſe juriſdiction that borough is ſituated. 
That return muſt be annexed by the ſheriff to the writ ; and, in the 
event of his neglecting or refuſing to do ſo, or of his annexing to 
the writ a return made by any other. perſon, he, for every ſuch of- 
fence, forfeits the ſum of L. 500 Sterling to the candidate returned 
by the clerk of the preſiding borough, to be recovered by him, or 
his executors, by ſummary complaint before the court of ſeflion *, 


Having thus ſtated the mode of election that takes place in the 
fourteen diſtricts, conſiſting each of ſeveral boroughs, it now remains 
to conſider the manner of electing the member for the city of Edin- 
burgh. There the proceſs is much ſhorter. No commiſhoner or 
delegate is neceſſary ; and all the ſtatutable directions applicable to 
ſuch election are compriſed in the following clauſe of the act of the 
6th of Queen Anne, cap. 6. § 5. And as to the manner of election 
* of the fifteen repreſentatives of the royal boroughs, the ſheriff af 
the ſhire of Edinburgh ſhall, on the receipt of the writ directed to 
him, forthwith direct his precept to the Lord Provoſt of Edin- 
* burgh, to cauſe a burgeſs to be elected for that city, and on receipt 
* of ſuch precept, the city of Edinburgh ſhall ele& their member, 
* and their common clerk ſhall certify his name to the ſheriff af 
Edinburgh, who ſhall annex it to his writ, and return it.“ 


This part of the act is evidently defective in ſundry reſpects; and 


none of theſe defects have been ſupplied, or even attended to, in any 
of 


* The form of the ſheriff's annexing to the writ the return made by the clerk of 
preſiding borough is to be ſeen in the Appendix, No. 42. 
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of the ſubſequent ſtatutes relative to the election of burgeſſes, all of 
which are applicable only to the diſtricts, Ne | 


In the ft place, although the ſheriff is ordered forthw:th to direct 
his precept to the Lord Provoſt of Edinburgh, he is ſubjected to no 
penalty in the event of his neglecting to do ſo; whereas the other 
ſheriffs are ſubjected to a penalty, if they do not cauſe their precepts 
to be delivered to the chief magiſtrate of the ſeveral boroughs in theit 
counties within four days from the time of the writs coming to their 


hands, 


Secondly, although the Lord Provoſt is to cauſe a burgeſs to be 
elected by the city, no directions are given in what manner he is to 
cauſe it, or within what time the election is to be made. The act 
indeed ſays, that, on receipt of the ſheriff's precept, the city ſhall 
elect their member; but the city cannot be conſidered to be in the 
receipt of that precept until it be delivered or communicated to the 
magiſtrates and town-council by the Lord Provoſt, to whom it is or- 
dered to be directed; and, as no particular time is limited for his 
doing ſo, neither is any penalty impoſed upon him for with-holding 
It. 


Thirdly, The common clerk of the city, who is to certify the name 
of the member to the ſheriff, is under no obligation to take any oath 
for the faithful diſcharge of his duty. Neither the oath to be taken 
by the clerk of a borough at the election of a commiſſoner or dele- 
gate, nor the oath to be taken by the clerk of the preſiding borough, 
at the election of a member for a diſtri& of boroughs, will apply to 
the occaſion; and, as he does not, properly ſpeaking, return the 
member, but only certifies his name to the ſheriff, who is to annex 
it to his writ, and return it, he is none of thoſe on whom it is in- 
cumbent to take the oath preſcribed by the act of George II. cap. 24. 

B b b 2 It 
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It is, however, the conſtant practice for the common clerk of the 
city of Edinburgh to take that oath, which is as follows: I A. B. 
do ſolemnly ſwear, that I have not, directly nor indirectly, received 
* any ſum or ſums of money, office, place, or employment, gratuity 
© or reward, or any bond, bil}, or note, or any promiſe or gratuity 
© whatſoever, either by myſelf, or any other perſon, to my ule, be- 
© nefit, or advantage, for making any return at the preſent election 
© of a member to ſerve in parliament; and that I will return ſuch 
* perſon as ſhall, to the beſt of my judgment, appear to me to have 
the majority of legal votes. 


Fourthly, Neither the common clerk of the city of Edinburgh, 
nor the ſheriff of the county, can be ſubjected to any of the ſtatu- 
table penalties for making a falſe return of a member from that city, 
although, no doubt, either of them, when guilty of that offence, 


may be otherwiſe ſeverely puniſhed by the authority of the Houſe 
of Commons. 


The right of electing the members ſent from the city of Edin- 
burgh to the parliament was, before the Union, and, conſequently, 
is {till in the magiſtrates and town-council. It has, however, been 
made a queſtion, Whether that right is confined to what is called the 
ordinary council, or if the extraordinary deacons have likewiſe a 
title to vote. Other queſtions have ariſen from the defect of the 
ſtatutes in ſome of the particular circumſtances above taken notice 
of; and, as all theſe queſtions were thoroughly canvaſſed on occa- 
ſion of the controverted election in 1780, they will be beſt under- 
ſtood by giving an account of that caſe ; previous to which it will, 
however, be neceſſary to mention the general nature of the conflitu- 
tion, or ſet of the city, as it now ſtands modelled by two decrees 
arbitral, the firſt pronounced by James VI. of Scotland, and the laſt 
by Archibald Duke of Argyle, then Earl of Ilay, in conſequence of 


fubmiſhions 
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ſubmiſſions entered into between the mercantile part of the council, 
of the one part, and the deacons of crafts, and trades counſellors, of 
the other. SRI od ret 46H” Saud: SI [bar dv os; 
The towyn- council conſiſts, in all, of thirty-three, perſons, viz, a 
Lord Provoſt, four bailies, a dean-of-guild, a treaſurer, an old pro- 
voſt, four old bailies, an old dean-of- guild, an old treaſurer, three 


merchant counſellors, two trades counſellors, and fourteen deacons 


of crafts, or companies of tradeſmen, 


The buſineſs is, in general, conducted by what is called the ordi- 
nary council, which conſiſts only of twenty-five, being compoſed of 
the Lord Provoſt, the four bailies, the dean-of-guild, the treaſurer, 
the old provoſt, the four old bailies, the old dean-of-guild, the old 
treaſurer, the three merchant counſellors, the two trades counſellors, 
and ſix out of the fourteen deacons, who are annually choſen to 
be of the council; and, by the decree arbitral of James VI. it was 
expreſsly declared, that * the ſaids provoſt, bailies, dean-of-guild, 
f theaſurer, and counſel, electit as ſaid is, makand in the haill twen- 
* ty-five perſons, they only, and na uthers, fall have the full govern- 
ment and adminiſtration of the haill common weill of this burgh, 
in all things, as the provoſt, baillies, and counſel thereof, or of any 
* other burgh had of before, or may have hereafter be the lawes, or 
conſuetude of this realm, infeftments and priviledges grantit to this 
' town be our Soveraign Lord's maiſt noble progeniters; exceptand 
*always thir cauſes following, in the quhilks, the haill fourteen dea- 
'kens of crafts ſall be callit and adjoyned with them to give their 
' ſpecial vote and conſultation thereunto, to wit, in election of the 
' provoſt, baillies, dean-of-guild, and theaſurer, as ſaid is; in ſetting 
of feus, or any manner of tacks, attour the yearly rouping on Mar- 
' tinmaſs Even; in giving of benefices and other offices in burgh; in 
granting of extents, contributions, emprimits, and ſicklike, bigging 
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of common warks; and in diſponing of the common good above 
the ſum of twenty pound togidder. The extraordinary council 
conſiſts of the above named twenty-five, and of the other eight dea. 
cons of crafts, who not being members of the ordinary council, are, 
on that account, termed extraordinary deacons, or deacons not of 
the council. bn H N ey 


The other decree, pronounced by the Earl of Ilay upon the r 2th 
of March 1730, contains the following clauſe : * And further finds, 
* decerns, and declares, that the ſaid extraordinary deacons of crafts 
have right to give their ſpecial vote and conſultation annually in e- 
lecting and chooſing the members of the dean-of-guild court of 
Edinburgh, but that they have no vote in the election of the offi- 
* cers of the trainbands, the conſtables, &c. the magiſtrates and or- 
© dinary council having the only right of chuſing the ſaid officers: 
But finds, decerns, and declares, that the ſaid extraordinary dea- - 
* cons have a right, and ought to be adjoined with the ordinary 
council, at leaſt ought to be legally called for that end, when they 
are to proceed to the election of provoſt, bailies, dean-of-guild, or 
* treaſurer, or to ſet feus, or any manner of tacks, attour the yearly 
* rouping on Martinmas Even; or to give benefices and other offices 
weithin the burgh; or to grant extents, contributions, emprimits, 
and concerning public buildings, or to diſpoſe of the common good 
above the ſum of twenty pounds Scots together. And, further, 
* finds the ſaid extraordinary deacons have right to vote in chooſing 
* committees for deliberating upon, and preparing all or any of the 
* ſaid matters, and are alſo capable of being members of the ſaid 
© committees; and as to the article of commiſſioners for and from 
„the burgh, which includes a caſe relating to the privilege of par- 
© liament, the ſame is hereby to receive no determination, of con- 
* ſent, and at the deſire of both parties.“ 


The 
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The ſame decree likewiſe regulates the manner in which the coun- 
cil, ordinary or extraordinary, is to be ſummoned, and aſcertains 
what number is ſufficient to conſtitute a quorum. The words are; 
And alſo finds, decerns, and declares, that the right of calling the 
© council, ordinary and extraordinary, belongs to the provoſt, or pre- 
© ſes of the meeting; and, upon an execution returned of the mem- 
© hers being ſummoned by the ſaid provoſt or preſes, his order, thir- 
« teen of the ordinary, and ſeventeen of the extraordinary council, 
6 may proceed, and act in the ſame manner as if all the members 
were preſent; but, if the provoſt or preſes ſhall neglect, or ſhall 
* refuſe to call a council on Wedneſday, the ordinary council day, a 
majority of the ſaid council may, forty-eight hours preceding the 
© ordinary and ſtated time of meeting, require the aforeſaid provoſt 
* or preſes, under form of inftrument, to call a council, and, upon 
© refuſal or neglect to comply with the demand ſo made, the majo- 


* rity of the faid council may meet on the ſaid uſual and ſtated time, 
and proceed to do buſineſs,” 


It is unneceſſary to enter into a minute detail of the different 
ſteps of procedure in the annual election of the magiſtrates and 
council. The fourteen deacons are firſt elected by their reſpective 
corporations or companies, and, upon the next council day, are pre- 
ſented to the ordinary council of the preceding year, who, out of 
them, chooſe {ix to be of the council for the year enſuing, upon 
which the ſix old council deacons remove, and have no further 
concern in the election. The next ftep is for the remaining nine- 
teen members of the former council, and the fix new deacons, to 
chooſe three merchant counſellors and two trades counſellors, who, 
with the then provoſt, bailies, dean-of-guild, and treaſurer, and the 
provoſt, bailies, dean-of-guild, and treaſurer, to be choſen after- 
wards, and the fix new deacons, are to compoſe the ordinary coun- 
eil of twenty-five for the enfuing year. This is done upon the Wed- 

| neſday 
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neſday preceding Michaelmas, and, upon the next Tueſday after that 
teaſt, the whole buſineſs is finiſhed, by the election of the Lord Pro- 
volt, bailies, dean-of-guild, and treaſurer, in which the new council, 
conſiſting then of eighteen, and the old council, reduced to twelve, 
and the eight extraordinary deacons, making in all thirty-eight, are 
entitled to vote. 


A diſſolution of parliament took place upon the 1ſt of September 
1780, and the very next day writs were iſſued from Chancery for the 
election of members to the laſt parliament, which was appointed to 
be held on the 31ft of the enſuing month of October, 


Upon this occaſion two candidates appeared for the city of Edin- 
burgh ; Sir Laurence Dundas, the former member, and William 
Miller, Eſq; Advocate. It ſoon appeared, that, if the election of 
the member could be brought on before the annual election of ma- 
giſtrates and counſellors ſhould be completed, Mr Miller would pre- 
vail; but that, if it could be poſtponed till after that period, Sir 
Laurence Dundas would, in all probability, be eleed. 


The writ iſſued to the ſheriff of Mid Lothian, within which coun- 
ty the city of Edinburgh is ſituated, did, as uſual, contain the fol- 
lowing clauſe: * We alſo command you, that, immediately after the 
receipt of this our writ, you cauſe your precept to be directed to 
© the Lord Provoſt of our city of Edinburgh, freely and 1ndifferent- 
ly to elect for that city, one burgeſs of the moſt diſcreet and ſuffi- 
* cient, according to the form of the ſtatutes aforeſaid.” 


: This writ was delivered to the ſheriff upon the 8th of September, 
and, upon the next day, he iſſued his precept, which, after reciting 
the writ, and the orders thereby given to him, proceeded as follows: 


* Herefore I charge you, Walter Hamilton, Eſquire, Lord Provoſt of 
* the 
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« the city of Bainborgh, or eren gere of the borbug h there 
yghiding * for yourſelf, and iti name of the ſaid ty, that ye cauſe 


(a ccrized/#6id) Gutlzeſs'of) the aForeſaid'city; of the moſt ficient 
« 31d diſcreet; Freely and indifterentiy to be choſen, Ste. And that 


you cauſe return his name to me in certain indentutes to be made 
© hetwixt me and the clerk to be appointed for that effect, that the 
«* affairs of the kingdom may not be delayed for want of ſuch per- 


© ſon; or through ah undue election; ind this you i in nd ways leave = 
eee as you mall be anſwerable. FOSHAN & a 
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This precept was delivered in the Weenbeh of the 11th of the 


month to Mr ure the Lord Provoſt, who I a kt for 
it to the ſheriff=clerk. [16 29381 


The firſt meeting of the council, after this delivery. of the precept, 
was held, in the ordinary courſe of buſineſs, upon Wedneſday the 
13th of the ſame month, when the Lord Provoſt being abſent 
through indiſpoſition, William Thomſon, the firſt bailie, was cho- 
ſen preſes, and produced the following letter, addreſſed to him by the 
Lord Provoſt, and dated the preceding day : * Sir, I have received 
the ſheriff's precept, but have not yet reſolved. as to the day to 
* which the council ſhall be ſummoned for fixing the time of elec- ' 
tion of a member of parliament for this city. I am, &c. 1 
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James Craig, one of the ordinary or council deacons, and con- 


vener of the trades 7. then moved, That, as it was ackpoyledged 
Gee that 


* Theſe words were an addition to the uſual form of the precept, and were inſerted 
without any authority from the ſtatute, which ſimply requires the ſheriff to iſſue his 
precept to the Lord Provoſt. Mr Hamilton, who then held that office, had been for 
lome time much indiſpoſed both in body and mind, and had gone to the country, but 
was brought to Edinburgh before the ſheriff's precept was ready to be delivered. 


The convener of the trades is one of the fourteen deacons, choſen by them to pre- 
ide in their meetings. 
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that the ſheriff's precept had been ſerved upon the Lord Provoſt on 
Monday morning laſt, and, as there was evidence of that fact be- 
fore the council, and, as the provoſt had not proceeded in the uſual 
manner, according to the law and practice of the borough, by call. 
© ing a meeting of council within forty-eight hours after ſuch ſervice 
made upon the provoſt, on purpoſe to fix the day of election, there- 
fore, he now moved that the council do meet in this place, at the 
hour of ſix o'clock this evening, to name a day for proceeding to 
© the election of a member of parliament; and that thoſe now preſent 
be ſummoned apud aa, and thoſe members of the council who 


* are abſent be regularly cited to attend at the above hour and place, 
for the purpoſe above mentioned.“ 


To this motion John Grieve, dean-of- guild, objected on this 
ground, that the Lord Provoſt was the perſon whom the law had 
entruſted with the execution of the precept iſſued by the ſheriff, and 
that, as he had not yet iſſued his own precept for calling a council 
to fix the time and place for election, the meeting had no power to 
do ſo; and he accordingly entered a proteſt, that all after proceed- 
* ings to be held or taken, in conſequence of this meeting fixing or 
* appointing a day, hour, and place, for ſuch an election, ſhall be 
null and void to all intents and purpoſes ; and that all and every 


* perſon, or perſons, concerned in any ſteps thereof, ſhall be liable in 
the higheſt pains and penalties.' 


Mr Grieve, likewiſe, by another proteſt, objected, that the eight 
deacons not of the council, called Extraordinary Deacons, had no 
manner of right to vote in the election of a citizen or burgels to 
ſerve in parliament, and had till leſs a title to vote in fixing or ap- 
pointing a day for that purpoſe, or in any other preliminary ſtep 
to be taken about ſuch election; but to this it was anſwered, that 
the extraordinary deacons had always been in the practice of voting 
on 
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on ſuch occaſions, and that it appeared from the council records that 
they had been uniformly cited by the chief magiſtrate s precept to 
attend the meeting for fixing the time of election. 


The vote being put, agree to Convener Craig's. motion or not,” 
ten of the ordinary council, and the eight extraordinary deacons, 
voted agree, and fourteen of the ordinary council voted not ; upon 
which Mr Thomſon, the preſes of the meeting, granted warrant to 
George Penman, the council officer, to ſummon the members to at- 
tend at fix in the evening; but afterwards declared, that though, 
' 790 conſequence of the vote of the majority of the members of coun- 

cil, he had ordered George Penman to ſummon the council to 

meet at ſix o'clock this evening, in terms of the convener's mo- 
tion, yet, as preſes of the ordinary council, he now diſcharges 
* (prohibits) him to put the former order in execution :* Upon this 
Penman faid, © that, in conſequence of this laſt order, he recalled his 
former ſummons, and diſcharged the council to meet this evening,” 


Notice of theſe proceedings was given to the Lord Provoſt, who 
was alſo cited to attend by a meſſenger at arms, and one of the city 


officers, and a notary public; but to that notice and citation he paid 
no regard. 


The meeting in the evening was attended by the eighteen perſons 
who had appointed it, but by none of the fourteen who had object- 
ed to it. Mr Grieve, indeed, went there for the purpoſe of proteſt- 
ing againſt the legality of the meeting, both on account of its not 
being called by the Lord Provoſt, and in reſpeX that there were not 
thirteen members of the ordinary council preſent, without which 
number, he contended, there could not be a quorum either of the 
ordinary or extraordinary council; but immediately after entering 
Ge 62 that 
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that proteſt he withdrew. A proteſt was likewiſe taken in the name 
of the Lord Provoſt by a gentleman authoriſed by him. | 


After making an anſwer to theſe proteſts, Mr Craig produced a 

notorial (notarial) copy of the ſheriff's precept ; and evidence being 
laid before the meeting of the citation given to the Lord Provoſt to 
attend, it was unanimouſly refolved, * That, upon Saturday next, 
* the 16th current, at ten o'clock in the forenoon, the council ſhould 
proceed to elect a fit and well qualified burgeſs to repreſent the ci- 
* ty in the enſuing parliament.” Baile Leſlie acted as preſes to this 
meeting; and, in conſequence of directions then given to him, he, 
the next day, cauſed the abſent members of the council to be ſum- 
moned to attend. . 


The eighteen perſons, who had thus fixed a meeting for eleQion, 
| having accordingly aſſembled at the appointed time, Bailie Thomſon 
appeared, and entered a proteſt againſt their proceeding; another 
proteſt was alſo entered in the name of the Lord Provoſt ; but to 
theſe no regard was paid, farther than by giving them an anſwer; and 
one of the conjunct common clerks of the city, who attended upon 
that occaſion, having produced the notorial copy of the ſheriff's pre- 
cept, which had been lodged with him at the former meeting, it was 
moved, that a deputation ſhould be ſent to the Lord Provoſt, to re- 
queſt of him to tranſmit the original precept to the meeting. Two 
of their number went accordingly to his houſe upon that errand, but 
returned without getting any other anſwer to their meſſage, which 
they made under form of inſtrument, and delivered to a ſervant, 
than that the Lord Provoſt was in bed, and had no anſwer to give. 


The ſheriff-clerk was then called in, and produced the receipt 
granted by the Lord Provoſt to the ſheriff for the precept; and a du- 


plicate of that precept, certified both by the ſheriff and himſelf to be 
a 
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a true copy; and theſe papers being farther verified by the oath of 
the ſheriff-clerk, the meeting proceeded to the ordinary ſteps of elec- 
tion, and unanimouſly made choice of Mr Miller; upon which an 
indenture, certifying his election, was made out between the city 
clerk and the ſheriff, and annexed by the latter to | the writ iſſued 
to him from hender. 


By this time, the ſteps of the annual election of the magiſtrates 
and counſellors of the city for the enſuing year had commenced ; 
but they were not completed till the third of October, on which 


day the Lord Provoſt, the bailies, the dean-of-guild, and the trea- 


ſurer, were choſen. By this election, Sir Laurence Dundas acquired 


a ſuperiority in the council; and, as ſoon as the ordinary buſineſs of 


the day was over, David Steuart, Eſq; the new Lord Provoſt, pro- 
duced to the council a letter of that date, from his predeceſſor in 
office, addreſſed, * To the Lord Provoſt of Edinburgh to be this day 
elected, and of the following tenor: Incloſed I ſend you the prin- 
* cipal precept delivered to me by Archibald Cockburn, Eſq; ſheriff- 
* depute of Edinburgh, requiring me to cauſe a citizen and burgeſs 
to be elected and choſen to repreſent the city of Edinburgh in the 
*enſuing parliament. I likewiſe incloſe a receipt by George Pen- 
man, council and dean-of-guild officer, for the precept iſſued by 
* me (in conſequence of the ſheriff's precept) for ſummoning the 

* town-council to meet on Thurſday next, the fifth October, in or- 


der to appoint an hour, day, and place, for electing of ſuch mem 


ber, and who will return the ſame, with an execution thereof, to 
you, as my ſucceſſor in office. I am, & c. Penman accordingly 
delivered the late provoſt's precept, and an execution, bearing his 
having ſummoned the members of council to attend, as thereby or- 
dered ; upon which, to prevent any diſpute on account of his pre- 
teceſſor s going out of office before the object of his precept could 
be accompliſhed, the new Lord Provoſt granted a new warrant in 

the 
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the following terms: I grant warrant to the officer to ſumma, 
* warn, and charge, the ordinary council to meet and convene in 
this place upon Thurſay next, the fifth of October current, at ten 
* oclock in the forenoon, in order to appoint a day, hour, and place, 
for eleCting a burgeſs to repreſent this city in the enſuing parlia. 
* ment, agreeable to the ſheriff's precept, now delivered to me from 


the late Lord Provoſt, and his precept iſſued in conſequence there. | 


* of, with the execution of the ſame; and Alſo, to ſummon, warn, 
© and charge, the eight extraordinary deacons, not of the council, 
© but which ſhall not be held as any homologation or acknowledge. 
ment of any claim for their having a vote at ſuch meeting. 


Againſt theſe ſteps, proteſts were entered by Bailie Leſlie, and 
thoſe other members of the new council, who had formerly made 
an election of Mr Miller. But the council met at the appointed 
time, to the number of thirty-three, when the Lord Provoſt moved, 
That, upon Saturday next, the ſeventh day of October, the council 
© ſhould meet in this place at eleven o'clock in the forenoon, in or- 
der to proceed to elect a fit and well qualified burgeſs to repreſent 
© the city in the enſuing parliament.” 


To this motion Bailie Leſlie and others objected, in reſpect that 
a burgeſs had already been elected; but the vote being put, agree 


* to the Lord Provoſt's motion or not,“ ſeventeen. members of the 


meeting voted to agree, and ſixteen voted againſt it. 


The council accordingly met again upon the ſeventh of the month, 


when, upon production of the ſheriff's precept, and after a deal of 


altercation, and a variety of proteſts upon both ſides, they proceeded 
to make an election of a burgeſs to repreſent the city in parliament. 
On this occaſion there were preſent thirty-two members of the 


council; of theſe ſeventeen voted for Sir Laurence Dundas, and fif- 
teen 
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teen voted for Mr Miller, under the following declaration made by 
each: I have already declared that I hold this meeting to be ille- 
gal, and any ſecond election unneceſſary and improper, for the rea- 


© ſons contained in the proteſt I have taken; but 1 alſo declare, that, 


© if this ſhall be found a legal meeting, my vote ſhall be held to 
© have been given in favour of William Miller, Eſq; Advocate, to 
© be the repreſentative of this city in parliament ; and I do hereby 
declare and vote for him accordingly *.“ The majority of votes 
being thus in favour of Sir Laurence Dundas, the minutes bore, 
© That the Lord Provoſt, magiſtrates, and council, with the deacons 
© of crafts ordinary and extraordinary, did, and hereby do, elect the 
© aid Sir Laurence Dundas of Kerle, Baronet, citizen and burgeſs, 
© to repreſent this city in the enſuing parliament; and the council 
did require the ſaid John Dundas, officiating as clerk, to return 
© him accordingly,” &c, This was immediately done. Mr Dundas 
made out an indenture, certifying Sir Laurence to have been elet- 
ed, and tendered it to the ſheriff, requiring him to enter into and 


execute it, and annex it to the writ iſſued to him from Chancery; 


but with this requiſition the ſheriff refuſed to comply, giving for his 
reaſon, that he had already returned the writ, with an indenture an- 
nexed to it, certifying the election of Mr Miller. 


Sir Laurence Dundas preferred a petition to the Houſe of Com- 
mons, complaining of the election and return of Mr Miller, Two 


other 


* It was thought by ſome a piece of bad conduct in Mr Miller's friends to attend 
this meeting, knowing, as they did, that they were to be outvoted : But they, at that 
time, meant to challenge the election of ſome of the magiſtrates and counſellors in the 
intereſt of Sir Laurence Dundas; and if theſe ſhould be ſet aſide, they would them- 
ſelves be the legal majority. 'They accordingly preferred their complaint to the court 


of leon; but it was diſmiſſed before the merits of the election of the member of 
parliament came to be tried. 
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other petitions were likewiſe put in to the ſame effect, the one in 
the name of the magiſtrates and council as a collective body, the 
other in the names of certain individuals who had voted for $jr 
Laurence: And, upon the 16th of March 1781, a committee waz 
named to try the merits of the queſtion, 


To enter into every point that was introduced into the argument 
before the committee would conſume too much time. It will ſuffice 
to take notice of the moſt material. 


To the election of Mr Miller, it was firſt objected, that the only 
ſtatute laying down any regulations reſpecting the election of the 
member for the city of Edinburgh, was the a& of Queen Anne; 
that, by that ſtatute, the execution of the ſheriff's precept was entire- 
ly committed to the Lord Provoſt, to whom the ſheriff was ordered 
to direct his precept to cauſe a burgeſs to be elected; and that the 
ſtile of that precept was accordingly uniform in requiring the Lord 
Provoſt to cauſe a citizen to be choſen, &c. and to cau/e his name to 
be returned in certain indentures, &c.; that as, in all caſes of exe. 
cutive government, ſome perſon muſt be anſwerable for the execu- 
tion, ſo the Lord Provoſt was alone anſwerable for the conduct of 
an Edinburgh election; that it behoved him, at his peril, to take 
care that the election ſhould be timeouſly made; but that he was 
not, like the chief magiſtrates in other boroughs, bound to take the 
preparatory ſteps within any limited number of days; and that no 
ſeeming delay upon his part could entitle the council to take the 
execution of the precept out of his hands, or to aſſemble of theit 
own accord, either for the purpoſe of making an election, or in or- 
der to fix a day for doing ſo. 


In anſwer to this, the counſel for Mr Miller, the fitting mem- 


ber, inſiſted, though but faintly, that, in terms of the acts of the 70 
and 
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and 16th of George II. it behoved the Lord Provoſt to call a meet- 
ing of the council, to fix the diet of election, within two days after 
his receiving the ſheriff” s precept, and that the records of the coun- 
eil ſhewed this to have been the general practice: But what they 
ſeemed chiefly to rely upon, was that part of the act of Queen Anne 
which ſays, that, on receipt of the ſheriff's precept, the city ſhall 
elect their member: Hence they contended, that the precept was 
directed to the Lord Provoſt only as preſes of the electors, and not 
as, in any reſpect, a returning officer; that he was a mere inſtru- 
ment, or hand, to receive the precept, and had no title to controul 
the electors in any point; that they alone had the right of fixing-the 
day of election; and that the Lord Provoſt's neglecting or delaying : 
to call them together could not prevent them from aſſembling of 
their own accord for that purpoſe; that, from the moment the pre- 
cept came into his cuſtody, it was in the receipt of the city; and that, 
of courſe, the magiſtrates and council were, from the ſame moment, 
at liberty to meet together, in order to fix a day for the election, 
without waiting till he ſhould think proper to convene them. 
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In this ſtage of the argument, it was farther ſtated by the counſel 
for Mr Miller, that, in fact, it was Sir Laurence Dundas, and his 
friends, that had aſſumed the power of executing the precept, it be- 
ing notorious that the Lord Provoſt, whoſe name they made uſe of 
to ſanctify their own jobs, had been for a conſiderable time deprived 
of his reaſon. They were accordingly proceeding to call witneſſes 
to prove his ſituation and ſtate of mind; but the counſel for Sir - 
Laurence Dundas having objected to the committee's going into an 
inquiſition of that ſort, eſpecially as the other party had, in the 
courſe of their argument, conſidered that officer as a mere hand, or 


inſtrument, requiring no head to direct him in the execution of his 


duty, the committee reſolved that the evidence ſhould not be re- 
ceived, 
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The counſel for Sir Laurence Dundas, in the next place, objetted, 
that the eight extraordinary deacons had no right to vote in the 
queſtion brought on in the meeting of the forenoon of the 1 3th of 
September, when, by their voices, it was carried to meet at fix of the 
clock in the evening of that day to fix the diet of election; for that, 
admitting them to have à right to be called, and adjoined with the 
ordinary council at the election, and to give their votes for the 
of parliament, and even ſuppoſing it competent to the 
count the concurrence or approbation of the Lord Provoſt, 
to cal! a mecting for fixing the time of election, yet theſe extraor- 
dinary deacons, not being of the council, could have no title to in- 
terfere in that bulinefs, and thereby to thwart the meaſures of the 
majority of the ordinary council. 


To this it was anſwered, that, if the extraordinary deacons had a 
right to vote in the election, they muſt, of courſe, have like wiſe a 
voice in every preparatory ftep reſpecting it. 


The counſel for Sir Laurence Dundas, in the third place, con- 
tended, that neither the meeting of the evening of the 13th fixing 
a time for an election, nor the meeting of the 16th of September, at 
which Mr Miller's election took place, could proceed to any buſi- 
neſs whatever, in reſpect that, at none of theſe meetings, there were 
preſent thirteen members of the ordinary council of twenty-five, 
without which, it was faid, there could not be a quorum even of 
the extraordinary council, although, including the extraordinary dea- 
cons, there might be more than ſeventeen aſſembled, 


This was an important branch of the argument, and was fully 
diſcuſſed. In ſupport of the general poſition, it was ſtated, that, by 
the decree-arbitral of James VI. the full government and admini- 


tration of the borough was committed to the. council of twenty- 
five, 
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five, except in ſome particular caſes, where all the fourteen deacons 
of crafts were to be called, and adjoined to them; that, in like 
manner, the ſubſequent decree, pronounced by the Earl of Hay, had 
declared, that, when buſineſs was to come on in which the extraor- 
dinary deacons were allowed a voice, they were to be adjomed with 
the ordinary council, and that this expreſſion neceſſarily implied, 
that no ſuch buſineſs could be proceeded in without the preſence of 
a quorum of the ordinary council, as, while that was wanting, there 
could be no ordinary council, and, conſequently, no exiſting body 
with whom to adjoin the extraordinary deacons ; that although, by 
the Earl of Ilay's award, ſeventeen were requiſite to conſtitute a 
quorum in matters of that ſort, yet it was not neceſſary that any 
determined number of theſe ſeventeen ſhould be extraordinary dea- 
cons, but it was ſufficient that they were called or ſummoned to at- 
tend; and that, although the members of the ordinary council of 
twenty-five were fined when abſent, or late of coming in, yet no 
ſuch fines were ever impoſed upon the extraordinary deacons; that, 
to ſuppoſe there could be an extraordinary council without the pre- 
ſence of a quorum of the ordinary council, would lead to the great- 
eſt inconſiſtency and abſurdity; for, upon that ſuppoſition, the coun- 
eil of the city of Edinburgh, which, however compoſed, or for what 
purpoſe ſoever aſſembled, was certainly at all times to be conſidered, 
when acting, only as one body, might be divided into two ſeparate 
bodies, each of which might legally act at one and the ſame time; 
as, While thirteen, nay ſixteen, of the ordinary council, were ſitting 
at one end of the council board, for the ſake of tranſacting buſineſs 
falling under their province, and requiring immediate deſpatch, the 
eight deacons not of the council, with the other nine members of 
the ordinary council, might, at the other end of the table, or in ano- 
ther room, hold an extraordinary council, and determine upon mat- 
ters of the greateſt importance; and that, in fact, there was no pre- 
cedent in the records of the city of a meeting of the council, though 
D d d 2 | exceeding 
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exceeding ſeventeen in number, proceeding to any buſineſs what. 
ever without the preſence of thirteen of the ordinary council, nor 
was any attempt to do ſo known, except one in 1763, when, on ac- 
count of the want of that number, the Lord Provoſt left the chair, 
and Mr Williamſon, the ſame clerk who had certified Mr Miller's 
name to the ſheriff, refuſed to acknowledge the legality of the pro- 
ceedings, and would not make up any minute of them in his cha- 
racer of city clerk, but only atteſt them as a notary. 
\ 
The counſel for Sir Laurence Dundas, in confirmation of this 
part of their argument, alſo called as witneſſes the chamberlain, and 
one of the deputy clerks of the city, who concurred in depoſing, 
that they always underſtood the preſence of thirteen of the ordinary 
council to be neceſſary to enable even an extraordinary council to 
proceed to buſineſs, and that they never knew an attempt to the 
contrary but in 1763, which they, however, conſidered to be of no 
effect, as the proceedings on that occaſion never entered the records 
of council, and were challenged by a bill of ſuſpenſion (a bill for an 
injunction) preſented to the court of ſeſſion. | 


The anſwer made by the council for Mr Miller amounted in ſub- 
ſtance to this, that, as the Earl of Ilay's decree in fixing the quorum 
made no diſtinction between the members of the ordinary council 
and the extraordinary deacons, but ſimply declared, that, in order 
to conſtitute a meeting of the extraordinary council, the attendance 
of ſeventeen members was neceſſary, ſo it could be of no moment 
in what manner that quorum was compoſed, and that the conclu- 
ſion ſought to be inferred from the word * adjoined,” was a mere 
criticiſm, not to be regarded in explaining deeds or writings, where 
ſubſtance was more attended to than accuracy of expreſſion; that it 
was 1n the power of all the members of the ordinary council to at- 


tend if they pleaſed upon every occaſion, and that buſineſs in which 
the 
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the extraordinary deacons had likewiſe a voice was not to ſtop on 


account of the want of any particular number of thoſe to whom the 
more common and ordinary concerns of the borough were com- 
mitted ; that it was of no conſequence that no precedents appeared 
of buſineſs being done when fewer than thirteen of the ordinary 
council were preſent, as that only proved the general punctuality of 
their attendance; and that, although fault had been found with the 
proceedings at the meeting in 1763, and the clerk had refuſed to 
ſanctify theſe proceedings for want of a quorum of the ordinary 
council, that was not to be wondered at, becauſe it was a diſputed 
point whether the buſineſs then in agitation was of that nature that 
the extraordinary deacons could legally interfere, or take a concern 
in it, and, upon the ſuppoſition that it was a matter in which they 
could not vote, the preſence of thirteen of the ordinary council was 
without doubt abſolutely requiſite “. 


The 


The election of a member of parliament for the city of Edinburgh is a corporate 


at, and each individual magiſtrate and counſellor votes as a member of the body cor- 
porate. Hence the attendance of the ſame number is neceſſary in that buſineſs that is 


requiſite to conſtitute a quorum in matters of ordinary adminiſtration. Were not this. 


the caſe, no quorum would be requiſite at an election. One of the counſel for Mr 
Miller did accordingly contend, that each individual member of the council voting in 
the right of his own freehold, it was of no conſequence whether a greater or a ſmaller 
number attended; but the other counſel, who had occaſion to be better acquainted: 
with the political conſtitution of the boroughs in Scotland, did. not think himſelf war- 
ranted to maintain ſuch a doctrine. He had indeed objected to Mr Grieve's being 
called as a witneſs for Sir Laurence Dundas, in reſpect that, by being a member of the 
town-council, he was to be conſidered as a party, in conſequence of the petition that 
was preferred againſt Mr Miller's election by the magiſtrates and council in their cor- 
porate capacity, although his name did not appear in the other petition that had been 
preſented to the houſe by individual electors. The commiſſions given to burgeſſes ſent 
to the parliament of Scotland were, by aa act of the convention of the royal boroughs, 
in 1642, appointed to be figned by the magiſtrates, and by the clerk, in the name of 
the council, and to have the common ſeal of the borough appended to them. &. form. 
of a commiſſion of this ſort is to be found in the Appendix, No.-43: 
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The election of Mr Miller was, in the fourth place, objected to, 
in reſpect that it proceeded without the precept iſſued by the ſherig 
to the Lord Provoſt, which the counſel for the petitioner conſidered 
as the ſole authority for making an election. Upon this head refe. 
rence was made to Lord Coke, who ſays, That any election or 
* voices given before the precept be read and publiſhed, are void, 
* and of no force, for the ſame electors, after the precept is read and 
* publiſhed, may make a new election, and alter their voices, ſecun. 
* dum legem ct conſuetudinem parliamenti. The act of the 2d of 
George II. cap. 24. was alſo appealed to, which being appointed to 
be openly read before the electors, immediately after the reading of 
the writ or precept, ſhewed, it was ſaid, the ſenſe of the legiſlature, 
that no election could proceed without the precept; and it was far- 
ther added, that it was of no conſequence that a duplicate, or copy, 
of the precept had been produced, eſpecially by perſons to whom it 
neither was, nor could be directed. | 


To this it was anſwered, that the Lord Provoſt, or thoſe whoſe 
tool he was, having wilfully with-held the original precept, for the 
purpoſe of preventing the then council from making an election, 
they were entitled to proceed under the authority of a duplicate of 
that precept properly verified; and that to diſpute that propoſition, 
were to maintain that it was in the power of the Lord Provoſt alone, 
in oppoſition to the unanimous wiſh and inclination of the whole 
body of the council, to prevent altogether an election of a member 
for the city, an abſurdity that was repugnant to common ſenſe, and 
which no law could be ſuppoſed to authoriſe. 


The counſel who appeared for the other petitioners, the magi- 
ſtrates and council of the city, likewiſe objected to the right of the 
extraordinary deacons to vote in the election of the member of 


parliament. This point had been left undecided by Lord Ilay's 
| award, 
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award. Some inſtances of their voting before the Union appeared 
on the city records, From that period, downwards, they had con- 
ſtantly exerciſed that privilege ; but, till a few years before this con- 
teſt, their right to do ſo had always been objected to by way of pro- 
teſt, which, however, had been omitted at the four laſt elections. 


Upon the ſuppoſition that Mr Miller's election was void, no good 
objection could lie againſt the election of Sir Lautence Dundas, 
which was regular in every reſpect. The committee accordingly, 
upon the 22d of March 1782, reſolved, I, That Mr Miller was 
not duly elected; and, 2do, That Sir Laurence Dundas was duly elec- 
ted. They alſo reſolved, that, in the election of a member for the 
city of h dinburgh, the extraordinary deacons had a right to vote; 
but, although this reſolution was communicated to the agents for 
the parties, it was not reported by the committee to the houſe, 
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C H APT E RN III. 


Off the Qual, ifications neceſſary to entitle a Sage to be elected 
a B urgeſs to ſerve in Parliament. 


E have ſeen that commiſſioners from ſhires muſt be poſſeſſed 

of a freehold within the counties which they repreſent, 
There is, however, no neceſſity that a perſon who repreſents the 
city of Edinburgh, or any of the fourteen diſtricts into which the 
other boroughs are divided, be poſſeſſed of any property within theſe 
boroughs, 


By an act of the eleventh parliament of James VI. “, it was or- 
dained, That there fall be na confuſion of perſones of the three 
* eſtaites, that is to ſay, na perſon ſall take upon him the function, 
office, or place, of all the three eſtaites, or of twa of them, bot all 
only occupy the place of that ſelfe eſtait quhairin he commonly 
prefeſſes himſelf to live, and quhairof he takes his ſtyle,” Sir 
George Mackenzie, in his obſervations on this act, ſays f, that the 
parliaments having grown very factious in the time of Queen 
Mary, the Popiſh and Proteſtant parties contending which ſhould 
prevail, ſuch of the Popiſh biſhops, or other church dignitaries, as 
were poſſeſſed of lands and heritage, claimed two votes, one 28 
churchmen, and another as barons, and that the firſt part of this 

ſtatute, 


* 1587, cap. 33- 


+ Page 236. 
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ſtatute, prohibiting any perſon to take upon him the office of all the 
three eſtates, or of any two of them, was made to prevent ſuch at- 
tempts for the future, He ſeems, indeed, to have been, more difh- 
culted what to make of the latter part of it, but ſuppoſes that it was. 
jotended to keep barons who could not get themſelves ſent to par- 
liament from ſhires from being choſen as burgeſſes. It may, how- 
ever, be obſerved, that, although an a@ preparatory to the introduc- 
tion of the repreſentatives from ſhires had paſſed in the year 1585, 
yet the ad eſtabliſhing that repreſentation, although paſſed in the 
ſame parliament, was poſterior in point of date to the one now under 
conſideration. 


During the 16th century, the convention of royal boroughs made 
ſeveral acts prohibiting any perſons from being choſen commiſſion- 
ers from boroughs to the parliament, but freemen, merchants, and 
traffickers ; but this regulation having been at times tranſgreſſed, and 
Charles II. thinking it for his intereſt to have it revived, he, upon 
the 3d of July 1674, wrote a letter to the royal boroughs upon that 
ſubject, in which, after teſtifying his reſolution to maintain them in- 
their immunities, and mentioning his having received information, 
that, of late, an innovation had been brought in amongſt them by 
their electing commiſſioners to parliament, and to their own. parti- 
cular and general conventions and meetings, who were not actual 
reſidenters within the boroughs by whom they were commiſſioned, 
and bore not proportional charges with the inhabitants, nor could 
roſe or gain in any of their concerns, he required them to take ſpe- 
dial care that their ancient cuſtom in that reſpect ſhould be revived, 
and the like abuſes: prevented for the future *. 


Eee In 


A copy of this letter is in the Appendix, No. .44.. 


In obedience to this dee the boroughs 0 an act of 
convention in July 1675, by which, after mentioning that many 
inconveniencies had ariſen from electing commiſſioners who were 
not merchants, traffickers, reſidenters, bearing common burden 
with the reſt of the inhabitants, and could not loſe or gain in the 
concerns of the boroughs, and that ſuch a practice was deſtructive 
to the intereſt of their eſtate, they ordained, that, in all time to 
come, none ſhould be elected commiſſioners by any of the royal 
boroughs to particular conventions of eſtates, or to the particular 
and general meetings of the boroughs, but ſuch as were merchants, 
* traffickers, preſent reſidenters within the borough commiſſiona- 
* ting them, and who bore common burden with the reſt of the in- 
* habitants, and were ſuch perſons who could gain and loſe in the 
concerns of the boroughs.” By this act, all elections of perſons 
not ſo qualified were alſo declared to be, ip facto, void and null, 
High penalties were likewiſe impoſed upon the voters for unquali- 
fied perſons, and upon thoſe who, in that ſituation, accepted of com- 
miſſions ; to all which there was added the following clauſe : * And 
for the better and more punctual performance and execution of 
this preſent act, the convention ordains, that this clauſe ſhall be 
added to the oath de fideli, which is to be taken of every burgels 
of every royal borough within the kingdom, at his admiſſion to 
be a counſellor of their reſpective boroughs, viz. that he ſhall not, 
in time coming, vote, nor conſent to the chooſing of any perſon to 
* be commiſſioner from the royal boroughs to parliaments, conven- 
© tions of eſtates, and to the general and particular meetings of bo- 
* roughs, but ſuch perſons as are qualified in manner foreſaid; and 
« farther ordains their common agent, preſent, or to come, to raile 
letters of horning thereupon, for charging the haill royal bo- 
a roughs of this kingdom to make their elections of commiſſionet 
* to parliament, conventions of eſtates, and to their general and 


particular conventions and meetings, when the ſamen ſhall occur, 
conform 
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© conform to the qualifications foreſaid, under the pain of rebellion, 
and putting of them to the horn, if they failzie; and ſicklike, or- 
dains the ſaid agent to raiſe other letters of horning, charging 
every particular perſon Who ſhall hereafter vote for ſuch unwar- 
rantable elections, or ſuch as ſhall accept of ſuch unwarrantable 
commiſſions, not being qualified as ſaid is, to make payment to 
him, for the common uſe of the boroughs, of the foreſaid penalty 
of a thouſand merks, as oft, and ſua oft as they ſhall tranſgreſs thir 


« preſents, and that under the pain of rebellion, and putting of him 
© to the horn, whereanent thir preſents ſhall be a warrant “. 


La 


- 


Lg 


In 1681, the borough of Selkirk having choſen Sir Patrick Mur- 
ray, who did not reſide in that borough, to be their commiſſioner 
to parliament, a charge was given both to the borough and to Sir 
Patrick for payment of the penalty impoſed by this act of conven- 
tion; and the matter having been brought before the court of ſeſ- 
fon by a bill of ſuſpenſion, that court found, that the town of 
Selkirk had contravened the King's letter, and act of the bo- 
* roughs made thereon, diſcharging the boroughs to elect any to, 
* repreſent them but actual trafficking and reſidenting burgeſſes; 
and found the ſaid acts of boroughs obligatory, and that Selkirk 
had incurred the fine.” This we learn from Fountainhall , who 
alſo informs us, that the parliament which met in that year ſet 
aſide all the elections of gentlemen for boroughs, unleſs they were 
actual reſidenters and trafficxers. We accordingly meet in the re- 
corc.s of parliament, with a minute of the 5th of Auguſt 1681, in 
the following words: The report of the committee concerning the 
double elections for the borough of North Berwick being read, 


Eee | * debated,. 


A copy of this act of convention is in the Appendix, No. 45. 
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* debated, and put to the vote, it was found, that no perſon could 
be elected commiſſioner to repreſent a borough in parliament un- 
* leſs he be a burgeſs, and a reſiding trafficking merchant in that 
* borgugh, 5 G e Suttie not being ſo r and Charles 

Maitland, the ot commiſſioner, being a reſiding trafficking 
* merchant in the ſaid borough, the parliament approved the com- 
mittee's report, and ſuſtained Charles Maitland's commiſſion, and 
rejected the other. Similar reſolutions were made the ſame day, 
reſpecting the commiſſioners for the boroughs of Selkirk and Inver- 
keithing “: None of theſe regulations were, however, long obſer- 
ved. It became cuſtomary before the Union to chooſe lawyers, and 
other learned gentlemen, as commiſſioners from the boroughs; and 
now no qualification is neceſſary to entitle one (who is not diſqua- 
lified by the ſtatutes mentioned in the fifth chapter of the preceding 
book) to repreſent either the city of Edinburgh, or any of the four- 
teen diſtricts. It was indeed generally underſtood, that a perſon 
who was to repreſent a diſtrict ſhould have been previouſly admit- 
ted a burgeſs of at leaſt one of the boroughs of which it was 
compoſed; but the committee who tried the controverted election 
for the diſtrict of Wigton, Whitehorn, New Galloway, and Stran- 
raer, above taken notice of, over-ruled an objection made on that 
ground to the capability of Mr Daſhwood to repreſent that diſtrict. 


* 


APPENDIX. 


In the liſt of the unprinted acts of the parliament 1681, there is mentioned, Act 
* anent the election of commiſſioners within boroughs royal for parliaments and con- 
ventions; but no ſuch act is to be found either in the records, or in the warrants of 
thoſe records. Perhaps the publiſher has in this liſt only alluded to the reſolution 


reſpecting North Berwick. 
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Indenture between Robert Bruce and the Earls, Barons, Freeholders, 
and Communities of Boroughs, 


O C eſt tranſcriptum indenturae concordatae et affirmatae in- 

ter Dominum Robertum, Dei gratia, Regem Scotorum illuſ- 
trem, et comites, barones, liberetenentes, communitates burgorum, 
ac univerſam communitatem totius regni, magno ſigillo regni, et 
ſigillis magnatum et communitatum praedictorum alternatim ſigil- 
latum, in haec verba: Praeſens indentura teſtatur, quod, quinto de— 
cimo menſis Julii, anno ab incarnatione Domini M. ccc. viceſimo 
ſexto, tenente plenum parliamentum ſuum apud Cambuſkenneth, 
ſereniſſimo Principe Domino Roberto, Dei gratia, Rege Scotorum 
illuſtri, convenientibus ibidem comitibus, baronibus, burgenſibus, et 
ceteris omnibus liberetenentibus regni ſui, propoſitum erat, per eun - 
dem Dominum Regem, quod terrae et redditus, qui ad corona 
ſuam antiquitus pertinere ſolebant, per diverſas donationes © trant- 
lationes occaſione guerrae factas ſic fuerant diminuti, quod tw 
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ſuo congruentem ſuſtentationem non habuerit, abſque intolerabil 
onere et gravamine plebis ſuae ; Unde inſtanter petiit ab eiſdem, 
quod cum tam in ſe quam in "Why pro eorum omnium libertate re- 
cuperanda et ſalvanda, multa ſuſtinuiffet incommoda, placeret is, ex 
ſua debita gratitudine, modum et viam invenire per quem, juxta ſta. 
tus ſui decentiam, ad populi ſui minus gravamen congrue poſſet 
:1tentari. Qui omnes et ſinguli comites, barones, burgenſes, et li- 
beretenentes, tam infra libertates quam extra, de Domino Rege, vel 
quibuſcunque aliis dominis infra regnum, mediate vel immediate 
tenentes, cujuſcunque fuerint conditionis, conſiderantes et fatentes, 
praemifſa Domini Regis motiva eſſe vera, ac quamplura alia ſuis 
temporibus eis per eum commoda accreviſſe, ſuamque petitionem 
elle rationabilem atque juſtam, habito ſuper praemiſſis communi ac 
diligenti tractatu, unanimiter, gratanter, et benevole conceſſerunt et 
dederunt Domino ſuo Regi ſupra dicto, annuatim, ad terminos Sanc- 
ti Martini et Pentecoſtes proportionaliter, pro toto tempore vitae 
dicti Regis, decimum denarium omnium firmarum et reddituum 
ſuorum, tam de terris ſuis dominicis et wardis, quam de caeteris ter- 
ris ſuis quibuſcunque, infra libertates et extra, et tam infra burgos 
quam extra, juxta antiquam extentam terrarum et reddituum tempore 
bonae memoriae Domini Alexandri, Dei gratia, Regis Scotorum il- 
luſtris, ultimo defuncti, pro miniſteriis ejus fideliter faciend. excepta 
tantummodo deſtructione guerrae, in quo caſu fiet decidentia de de- 
cimo denario praeconceſſo, ſecundum quantitatem firmae quae occa- 
fone praedicta de terris et redditibus praedictis levari non poterit, 
prout per inquiſitionem, per vicecomitem loci fideliter faciendam, 
poterit reperiri: Ita quod omnes hujuſmodi denarii in uſum et uti- 
litatem dicti Domini Regis, ſine remiſſione quacunque cuicunque 
facienda, totaliter committantur: Et fi donationem vel remiſſionem 
fecerit de hujuſmodi denariis, antequam in cameram Regis deferan- 
tur, et plenarie perſolvantur, preſens conceſſio nulla ſit, ſed omni 
careat robore firmitatis, Et quia quidem magnates regni tales vendi- 

cant 


20 
* 


cant libertates, quod miniſtri Regis infra terras ſuas miniſtrare non 
poterint, per quod ſolutio, Domino Regi facienda, forſan poterit re- 


tardari; omnes et ſinguli hujuſmodi libertates vendicantes Domino 


Regi manuceperunt portiones, ipſos et tenentes ſuos contingetites, 
per miniſtros ſuos miniſtris Regis ſtatutis terminis plene facere per- 
ſolvi : Quod ſi non fecerint, vicecomites Regis, quilibet in ſuo vice- 
comitatu, tenementa hujuſmodi libertatum regia auctoritate, pro hu- 
juſmodi ſolutione facienda, diſtringant. Dominus vero Rex, gratitu- 
dinem et benevolentiam populi ſui placide ponderans et attendens 
eiſdem gratioſe conceſſit, quod a feſto Sancti Martini proximo futuro, 
primo viz. termino ſolutionis faciendae, collectas aliquas non impo- 
net, priſas ſeu cariagia non capiet, niſi itinerando ſeu tranſeundo per 
regnum, more predeceſſoris ſui Alexandri Regis ſupra dicti: Pro qui- 
bus priſis et cariagiis plena fiat ſolutio ſuper unguem; et quod om- 
nes groſſae providentiae Regis, cum earum cariagiis, fiant totaliter 
ſine priſis: Et quod miniſtri regis, pro omnibus rebus ad hujuſmodi 
groſſas providentias faciendas, ſecundum commune forum patriae, 
in manu ſolvant, ſine dilatione. Caeterum, conſenſum eſt et con- 
cordatum, inter dominum regem et communitatem regni ſui, quod, 
ipſo Rege mortuo, ſtatim ceſſet conceſſio decimi denarii ſupradicti: 
Ita tamen, quod de terminis praeteritis, ante mortem ipſius Domini 
Regis, plenarie ſatisfiat. Et quod nec per praemiſſa, vel aliquod 
praemiſſorum, poſt hujuſmodi conceſſionem finitam, haeredibus dicti 
Domini Regis, aut communitati regni ſui, aliquatenus fiat praejudi- 
cium; ſed quod omnia in eundem ſtatum redeant et permaneant, in 
quo erant ante diem preſentis conceſſionis. In quorum omnium 
teſtimonium, uni parti hujus indenturae penes dictos comites, baro— 
nes, burgenſes, et liberetenentes reſidenti, appoſitum eſt commune 
ſigillum regni: Alteri vero parti, penes Dominum Regem rema— 
nenti, ſigilla comitum, baronum, et aliorum majorum liberetenenti- 
um, una cum communibus figillis burgorum regni, nomine ſuo et 
totius communitatis, concorditer ſunt appenſa. Dat, die, anno et 

loco 
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loco ſupradictis. Et hoc tranſcriptum penes magnates et communi. 
tates praedictos, et eorum ſucceſſores remanſurum, ſigillo regni con- 
ſiguatur, in teſtimonium et memoriam futurorum. Datum apud Edin- 
burgum, in parliamento Domini Regis tento ibidem, ſecunda Domi- 
niea quadrageſimae, cum continuatione dierum ſequentium, anno 
Sratiae u. ccc. viceſimo ſeptimo. F 


No. II. (Page 36.). 


Charter by Fames III. to the borough of Inverneſs, dated Auguſt 16. 
1464 *, 


JACOBUS, Dei gratia, Rex Scotorum, &c. Sciatis, nos quaſdam 
cartas, literas, et evidentias, per quondam noſtros inclitos progenito- 
res, Willielmum, Alexandrum, Davidem, et Jacobum primum, avum 
noſtrum, Scotorum Reges, burgo noſtro de Invernes, ac praepoſito, 
balivis, et burgen. et communitati ejuſd. factas et conceſſas, de do- 
nationibus et conceſſionibus, immunitatibus, privilegiis, et libertati- 
bus infra ſcriptis, non raſas, non cancellatas, nec in aliquibus earum 
partibus ſuſpeCtas, ad plenum intellixiſſe; et pro parte dictorum 
praepoſiti, balivorum, burgen. et communitatis ſupplicatum humili— 
ter extitit, ut cartas, literas, evidentias, et libertates hujuſmodi, a 
noſtris inclitiſſimis progenitoribus donatas, ne propter earum vetuſ- 
tatem ac ſigillorum eorum imbecillitatem, beneficium principum, 
quod de jure communi debet eſſe manſurum dicto burgo, conſuma- 
retur, innovaremus et confirmaremus. Tenor vero unius cartae die- 

ti 


* The reader will diſcover in this charter ſeveral inaccuracies and grammatical er- 
ders, but it was thought proper to copy it literally from the records. 
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n Wilnelmi Scotorum Regis ſequitur, ſub hac forma, © Willielmus, 
Dei gratia, Rex Scotorum, omnibus vicecomitibus, balivis totius 
terrae ſuae, ſalutem: Sciatis, me hane libertatem dediſſe butgen- 
meis de Moravia “, ut nullus, ſcilicet, in terra mea eorum namum 
capiat pro alicujus debito, nif pro eorum debito proprio; quare pro- 
hibeo firmiter, ne quis in terra mea eorum namum aliter capiat ſu- 
per meam plenariam defenſionem. Teſte Willielmo de Haya, Phi- 
lippo de Vallon. Ricardo Clerico meo de Prebend. apud Boncle.” 
Tenor vero alterius cartae ejuſd. Willielmi Regis ſequitur, in his 
verbis: © Willielmus, Det gratia, Rex Scotorum, omnibus probis 
kominibus totius terrae ſuae, clericis et laicis, ſalutem: Sciatis, 
| praeſentes et futuri, me omnes burgen, meos de [nnernels quic- 
tos-clamaſſe, omni tempore, a tolneo et omni conſuetudine, per 
totam terram meam; quare prohibeo fi miter, ne quis ab eis de 
corum dominicis catallis tolneum, aut aliquam conſuetudinem, ex- 


izat ſuper meam plenariam forisfacturam: Prohibeo etiam, ne 


quis emat aut vendat in burgo illo, aut in vicecomitatu illo, extra 
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pituram habeat, niſi per eorum licentiam. Burgen. vero univerſi 


burgum, aliquam mercaturam exerceat, niſi fuerit burgen. aut ſtal- 1 
lagarius, aut per quantum burgen. hujuſmodi fecerit. Dedi etiam 19'S 
' . . 0 5 : T9 
et conceſſi, praedictis burgen. ad ſuſtentamentum burgi, terram il- 14 
IP n 

lam quae eſt extra burgum, quae vocatur Burghalew, ſcilicet, quae 14 
5 . * | . : YL 
eſt inter montem et aquam, ita quod nullus in ea vannagium aut i, 

1 


mihi convenerunt, quod cum circa praedictum burgum paſſatum 
fecero, ipſi ſuper foſſatum totum burgum claudent, bono palitio, ct 
ex quo clauſum fuerit palitium illud ſuſtentabunt, et ſemper bo- 
num et integrum conſervabunt. Teſte M. Epo Aberdonen. Co- 
E mite 
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is ſhews, that, in thoſe days, there were burgeſſes without being incorpo- 
ated; The privilege here given is not reſtricted to the Inhabitants of a particular 
cen or village, but is extended to all thoſe who came under the deſcription of the 
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ede Regis through an extenfive county. 
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mite Dunet juſticiario, Ricardo de Moravill conſtabulario, Walters 
Oliver, Philippo de Vallon. Hugone Gif, Rogero de Vallon. 
Roberto de Berk. Tenor vero tertiae cartae dicti Wilhelmi 
Regis ſequitur in hunc modum : “ Wilhelmus, Dei gratia, Rex 
Scotorum, &c. ſalutem: Sciatis, nos dediſſe, conceſſiſſe, et hae 
preſenti carta noſtra confirmaſſe, Gaufrido Blundo burgen. no- 
ſtro de Innerneſs, et heredibus ſuis, et omnibus burgen. noſtriz 
Je Innerneſs, et eorum heredibus, perpetuam libertatem, quod nun. 
quam inter eos bellum habebunt, nec aliquis alius burgen. aut ali. 
quis alius homo, de toto regno noſtro, ſuper eofd. burgen. noſtros 
de Moravia, nec ſuper heredes corum, bellum habebunt, niſi tan- 
tum juramentum. Praeterea, conceſſi eifd. burgen. meis de Mora- 
via, et heredibus eorum, ut dimidium juramentum et dimidiam fo- 
risfacturam faciant, quod ceteri burgen. mei faciunt in toto regno 
meo, et quieti erunt de tollaneto per totum regnum meum in per- 
petuum. Teſte Davide Comite fratre meo, Comite de Fife juſti- 
ciario Scotiae, Gilberto Comite de Stratherne, Hugore Cancellario, 
Joanne de Allug, Philippo de Vallon. Wo Cummin, Petro de 
Pollock, Wo filio Fredin, Hugone filio ſuo, et Willielmo filio e- 
jus, apud Elgin, die ſecundo Mali.“ Tenor vero quartae cartze 
ejuſd, Wi Regis ſequitur, et eſt talis: “ Willielmus, Dei gratia, 
Rex Scotorum, Epilcopis, abbatibus, comitibus, baronibus, juſtici- 
ariis, vicecomitibus, praepoſitis, miniſtris, et omnibus probis homi- 
bus totius terrae ſuae, clerieis et laicis, falutem : Sciant pracſente: 
et futuri, me conſtituiſſe diem fort in burgo meo de Innerneſs, ſci- 
licet diem Sabbati, in qualibet hebdomada, et meam et firmam pa- 
cem juſte dediſſe omnibus, qui ad forum meum de Innerneſs ve- 
nient; et prohibeo Ermiter, ne quis hiis, qui ad forum meum vec- 
nient, in veniendo vel redeundo, injuriam vel moleſtiam, vel gra- 
ramen aliquod, injuſte inferre preſumat, ſuper meam plenariam 
torisfacturam. Coneeth etiam burgenſibus meis, qui burgum me- 
2m de Innerneſs inhabitabunt, omnes leges et rectas conſuctudines, 
quzz 


TT FE WW kB & A 411 


quas alii burgen. mei, et ahis burgis meis in Scotia habitantes, ha- 
bent, et ut nullus infra balliam de Innerneſs faciat extra burgum 
meum pannum tinctum, vel tonſum, contra aſſiſam regis Davidis 
avi mei, et meam; et, ſi quis pannus inventus fuerit tinctus vel 
tonſus factus, contra hanc meam defenſionem, praecipio ut vice- 
comes meus de Innerneſs, pannum illum capiat. et judeſiciat, ſicut 
conſuetudo et aſſiſa tempore regis Davidis avi mei, niſi forte alicui 
libertatem talem per cartam meam dederim. Prohibeo etiam ſirmi- 
ter, ne quis emat vel vendat, extra burgum meum, al:quod quod ſit 
contra aſſiſam Regis Davidis avi mei, et meam. Prohibeo etiam far- 
miter, ne quis taberna habeatur in aliqua villa campeſtri, extra 
burgum meum, niſi in villa ubi miles dominus villae ſit manens, 
et tum habeatur ibi taberna, ſecundum aſſiſam Regis David avi mei, 
ct meam. Praecipio itaque firmiter, balivis meis de Innerneſs, qua- 
tenus praedictis burgen. meis de Innerneſs auxiliantes ſint, et eos 
juſte manu teneant ad praedictas rectas conſuetudines burgi habend. 
Et ne quis prohibeo, praedictos burgen. meos contra praedictas ra- 
tionabiles leges et conſuetudines injuſte vexare praeſumat, ſuper 
meam plenariam forisfacturam. Teſte Waltero Capellano meo, 
Willjelmo Cummin juſticiario, Willielmo de Boſch, et Hugone, 
clericis meis, Ada parſona de Kingorne, Herberto de Camera, Ro- 
gero de Mortua-mari, Ricardo filio Hugonis, apud Kintore decimo 
octavo die Auguſti.” Tenor vero cartae ſereniſſimi praedeceſſoris 
noſtri, Alexandri Scotorum Regis, ſequitur in hac forma : Alex- 
ander, Dei gratia, Rex Scotorum, omnibus probis hominibus to— 
tius terrae ſuae, ſalutem: Sciatis, quod conceſſimus burgen. noſtris 
de Invernes, ut nullus eorum nametur in regno noſtro pro aliquo, 
niſi pro ſuo proprio debito, forisfacto, aut plegiagio. Practerca, 
mandamus et praecipimus, vicecomitibus noſtris et balivis, ex aqui- 
lonali parte de Delmoneth conſtitutis, vel omnibus et eorum V4al- 
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1v1s, qui debita burgen. noſtris debuerunt, quod rationabiliter pro- 
bare potuerunt, ad eadem debita eis juſte et fine dilatione redd ond 
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juſte diſtringant. Firmiter autem inhibimus, ne quis debita, quae 
eis debet, injuſte detineat, aut etiam ipſos contra praedictam conceſ. 
ſionem noſtram, quam eis fecimus, de namis ſuis injuſte vexare 
praeſumat, ſuper 'noſtram plenariam forisfaduram. Teſte David 
Elect. Dunkelden, David abbate de Newbottil, Alano Hoſt. juſtici. 
ario Scotiae, et Gilberto de Haya, apud Sconam, 3tio die Decem. 
bris, ann. regni Domini regis 2do.” Tenor vero alterius cartae 
dicti Alexandri Regis ſequitur in hune modum: * Alexander, Dei 
gratia, Rex Scotorum, omnibus probis hominibus totius terrae ſuat, 
clericis et laicis, ſalutem : Sciant praeſentes et futuri, nos dediſſe, 
conceſſiſſe, et hac praeſenti carta noſtra confirmaſſe, burgen. noftri; 
de Invernes, terram de Markynch, ad ſuſtentationem burgi de In- 
vernes, tenend. et habend. eiſd. burgen. de nobis et heredibus no- 
ſtris, in perpetuum, libere, quiete, ad firmam burgi noſtri de Inver- 
nes ſuſtinend. ita quod dictam terram de Markynch, colant ſi volu- 
erint, et modis omnibus quibus poterint commodum ſuum de ea fi- 
ciant; reddendo annuatim unam libram piperis ad feſtum Sandi 
Michaelis. Teſte Wo filio Alani Seneſcallo, Scotiae juſticiario, Ed- 
wardo Comite de Angus, Edwardo Comite Catanen. Hugone de 
Vaill, Waltero Wynzet, Waltero de Petyn, Davide Mariſcallo, apud 
Invernes vigeſimo ſexto die Julii, ann. reg. Domini regis vigeſune 
ſecundo.” Tenor vero cartae dicti ſereniſſimi praedeceſſoris noſtri, 
David Scotorum Regis, ſequitur, et eſt talis: “ David, Dei gratia, 
Rex Scotorum, omnibus probis hominibus totius terrae ſuae, ſalutem: 
Sciatis, nos affedaſſe, et ad feodi firmam dimiſiſſe, ac in feodo in per- 
petuam conceſſiſſe, fidelibus noſtris burgenſibus et communitati bur- 
gi noſtri de Invernes, totum burgum noſtrum de Invernes, cum 
terra de Drekeis, cum pertinen. infra vicecomitatum de Invernes, 
tenen. et habend. eiſdem communitati et burgenſibus et heredibus 
eorund, ac ſuccelicribus in perpetuum, in feodo et hereditate, per 
omnes rectas metas, et diviſas ſuas, cum omni territorio ipſi burgo 
ad}acent!, cum pilcariis, molendinis, multuris, et eorum ſequelis, cum 
tholonea. 
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cholonco et patrva cuſtuma dicti burgi; necnon cum omnibus aliis 
et ſingulis lihertatibus, commoditatibus, et aſiamentis, rectis conſue- 
tudinibus, ac juſtis pertinentiis quibuſcunque, tam non nominatis 
quam nominatis, ad praedictum burgum et terras praedictas ſpec- 
tan. ſeu quovis modo juſte ſpectare valen. in futurum, libere, quiete, 
plenarie, integre, bene, et in pace; reddendo inde nobis et heredibus 
noſtris annuatim, ad terminos Pentecoſtes et Sancti Martini in hi- 
eme, per equales portiones, octuaginta mercas Sterlingorum: In cu- 
jus rei teſtimonium, praeſenti cartae noſtrae ſigillum noſtrum prae- 
cipimus apponi; teſtibus venerabilibus in Chriſto patribus, WM Epo 
Sancti Andreae, et Patricio Epo Brechinen. cancellario noſtro, 
Roberto Seneſcallo Scotiae, nepote noſtro, Willielmo Comite de 
Douglas, Roberto de Erſkin, Archibaldo de Douglas, et Willielmo 
de Diſhingtoun, militibus, apud Perth, tertio die Martii, anno 
regni noſtri quadrageſimo.“ Tenor vero cartae dicti ſereniſſimi 
avi noſtri, Jacobi primi Scotorum regis, ſequitur in hunc modum : 


&* Jacobus, Dei gratia, Rex Scotorum, praepoſito et ballivis burgi. 


noſtri de Invernes, ſalutem: Quia pro parte burgenſium burgi no- 
ſtr. de Invernes, per viam communis querelae noſtris auribus eſt 
deductum, quod nonnullae perſonae bondas et libertatem dicti burgi 


inhabitantes, mercaturas, aut alia bona venalia, extra dictum burgum. 


emendo et vendendo, ipſius privilegium et libertatem uſurpant et 
infringunt, in dicti noſtri burgi non modicum pre judicium et gra- 
vamen; vobis igitur et veſtrum cuilibet ſtricte praecipimus et man— 
damus, quitenus in ſolempnioribus locis dicti burgi et libertatibus 
ejuſd. authoritate noſtra publice proclamari faciatis, quatenus omnes 
et ſingulas bondas dict. burgi et libertatem ejuſd. inhabitantes qui 
aliquas habuerunt mercaturas, ſeu bona vendenda quaccunque, ad 
forum dicti burgi noſtri pro ipſis vendendis conveniant, et realiter 
le praeſentent, prout in aliis burgis noſtris, et eorum libertatibus 
conſuetum extitit, infra regnum noſtrum, pariter et obſcrvatum. 
Quod ſi mandatis noſtris minime obtemperaverint in pracmiſſis, vo- 
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lumus et ordinamus, quod omnes praemiſſi hujuſmodi mercaturag 
et bona fic de cetero extra dictum burgum noſtrum empta et ven. 
dita, per vos authoritate noſtra plenarie eſchacentur, confiſcantur, et 
ad uſum noſtram ac commodum ſpecialiter conſerventur; ſuper 
quibus vobis et veſtrum cuilibet, conjunQtim et diviſim, vices noſtros 
et mandatum committimus per praeſentes. Datum ſub teſtimo- 
nio magnui ſigilli noſtri apud Invernes, viceſimo octavo die Au- 
guſti, anno regni noſtri viceſimo tertio,” Quas quidem cartas, lite- 
ras, et evidentias, ac donationes et conceſſiones, libertates, immuni- 
tates, et privilegia in eiſd. content. ſupplicationibus dictorum prae- 
poſiti, ballivorum, burgen. et communitatis annuen. ne gratia a 
noſtris progenitoribus ditto burgo noſtro facta deperiret, de noſtto 
maturo conſilio in omnibus ſuis punctis, et articulis, conditionibus, et 
modis ac circumſtantiis ſuis quibunſcuque, forma pariter et effectu in 
omnibus, et per omnia approbamus, ratificamus, et pro nobis, here- 
dibus, et ſucceſſoribus noſtcis, ut praemiſſum eſt, pro perpetuo con- 
firmamus ; ſalvis nobis heredibus, et ſueceſſoribus noſtris, juribus, 
et ſervitiis de dicto burgo ante praeſentem confirmationem nobis 
debitis et conſuetis. In cujus rei teſtimonium, praeſenti cartae con- 
firmationis magnum ſigillum noſtrum apponi precepimus; teſtibus 
reverendis in Chriſto patribus Jacobo Epiſcopo Sancti Andreae, 
avunculo noſtro cariſſimo, David Epo Moravien. Henrico Epiſcopo 
Roſſen. Willielmo Epiſcopo Cathanie, dilectis conſanguineis noſtris, 
Andrea domino Avandale cancellario noſtro, Johanne Comite Roſ- 
ſie, et domino Inſularum, David Comite Craufurdie, Colino Comite 
de Ergile, Gilberto Domino Kennedy, Johanne Domino Dernle, 
Johanne de Culquhone de eodem, milite, computorum noſtrorum 
rotulatore, magiſtris Archibaldo de Quhitlaw, Archidiacono Mora- 
vien. Secretario noſtro, et David Guthery de Kincaldron, theſaurario 
noſtro, apud Invernes, decimo ſexto die menſis Auguſti, anno 


Domini milleſimo quadringenteſimo ſexageſimo quarto, et regni 
noſtri quinto. 


No. 
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No. III. (Page 48.). 


AFR of William and Mary reſpecting the borough of Anſtruther Weſter, 
dated Fuly 2. 1690. 


OUR Sovereign Lord and Lady, the King and Queen's Ma- 
jeſties, and the three eſtates of parliament, conſidering that the burgh 
of Anſtruther Weſter having been greatly impoveriſhed through the 
decay of trade therein, and heavie impoſitions thereupon, did, in 
Auguſt 1672, reſigne in parliament their privileges as a burgh royal, 
and delivered up their charter of royaltie, in ſure confidence that 
they ſhould, in all time thereafter, have been exeemed and freed 
from payment of all publick burdens as a burgh royal, and which 
was accepted in parliament, upon condition that the reſt of the roy- 
al burrowes ſhould lay on the ſaid burghs part of the taxt roll 
amongſt themſelves, and expunge the ſaid burgh out of their bur- 
rows rolls; notwithſtanding whereof, the royal burrows refuſing to 
doe the fame, the ſaid burgh was ſtill continued and called Loth in 
roll of parliament and burrows, and when ceſs and ſupplies were 
laid on by conventions and parliaments thereafter, the ſaid burgh 
was always made liable, and impoſed upon by them as the reſt of 
the royal burrowes for their proportional parts of all the faids im- 
poſitions, and quartered upon for payment thereof, and charged 
yearly for making aeque in Exchequer, as they had been formerly 
before the ſaid reſignation ; and ſeeing the ſaid burgh hath been til! 
kept under all impoſitions and publick burdens whatſomever, with, 
and as the reſt of the royal burrowes, ſince the ſaid reſignation, in 
th? fame manner as before, therefore, their Majeſties, with conſent 
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of the ſaids three eſtates of parliament, doe hereby declare, that tlie 
ſaid burgh was, nor is, noweyes diveſted of their royaltie by the 
foreſaid reſignation, ſeeing the ſamen did noe weyes attaine its true 
native end, but that the ſaid burgh did legally and warrantably uſe, 
at leaſt might have uſed, and may for the future ſtill uſe, all its for. 
mer privileges as a burgh royal, ſicklike in all reſpects as before 
the ſaid reſignation, and as it had never been made, and notwith- 
ſtanding thereof; and ordains their clerk of regiſter to delyver back 
to the magiſtrates of the ſaid burgh, and to the inhabitants thereof, 
in caſe there be noe magiſtrates thereintill for the tyme, their ſaid 
charter of royalty, diſpenſing hereby with the forſaid reſignatione, 
and all that hath followed thereupon, for now and ever; and their 
Majeſties, with conſent forſaid, hereby reſcinds and reduces the ad 
of parliament following upon the ſaid reſignatione in the ſaid month 
of Auguſt 1672, in the haill heads and articles thereof. 


No. IV. (Page 50.). 
Litera Afﬀornatus ad Parliamentum *. 


PAT EAT univerſis per preſentes, nos Patricium, miſeratione 
divina, abbatem monaſterii de Calcow, una cum conſenſu tocius ca- 
pituli noſtri, ordinaſſe, feciſſe, ac conſtituiſſe dilectos nobis in Chriſt. 
reverend. in Chriſt, patrem Dominum W. Dei gratia, abbatem mo- 
naſterii de CC. Dominum W. de S. de T. militem, vel eorum ali- 
quos, vel aliquem, noſtros veros ac legittimos actor natos, ſeu procura- 
tores ſpeciales ad comparend. pro nobis et noſtro monaſterio in pat- 

liamento 


* From the Chartulary of Kelſo, fol. 172. 
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„ 


ſiamento Domini noſtri Regis, apud Sconam, die Lunae, xx* die men- 
is Maii proximo futuro, cum continuatione dierum, ſubſequen. 
Dantes et concedentes predictis procuratoribus, ſeu actor natis noſtris, 

viz. uni, vel pluribus, conjunctim, vel diviſim, noſtram plenariam 
poteſtatem ibid. ad conferend. tractand. conſulend. et determinand. 
ſuper variis et arduis Domini noſtri Regis et regni, negociis tractan- 
dis et determinandis ſeribend. ac conlcordand. una cum aliis regni 
prelatis et proceribus, qui ibid. de mandato dicti Domini noſtri prop- 
ter hoc interſint congregati; et omnia alia ac ſingula ibid. faciend. 
quae veri ac legittimi procuratores, ſeu actornati ſpeciales de jure fa- 
cere poſſunt aut debent; ratum et gratum habentes et habituri, quic- 
quid antedicti procuratores noſtri ſeu actornati, eorum unus vel plu- 
res conjunctim vel diviſim, dicto parliamento durante, nomine noſ- 
tro duxerint, vel duxerit faciend. in premiſſis. In cujus rei teſtimo- 
nium, preſenti ſeripto ſigillum commune capituli noſtri appoſuimus 
apud M. noſtrum. 
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N. B. The date of this power of attorney is wanting; but there 
is reaſon to believe that it is as old as 1258. We learn from the 
chronicle of Melroſs, pages 222. 223. and 225, that, upon the death 
of Robert abbot of Kelſo, in 1258, he was ſucceeded by a monk of 
that houſe, of the name of Patrick, and that this Patrick continued 
abbot only till 1260, when he was ſucceeded by Henry of Lamber- 
den, It alſo appears, that, in 1258, the 20th day of May fell up- 

on a Monday; and hence we may, with a conſiderable degree of 
probability, aſcribe the date of the inſtrument to that year. 
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No. V. (Page 51.). 


— — 


Act of the Parliament 1585. 
Anent Commiſſionaris of the Schyres to be ſend to the Parliament. 


ANENT the article preſentit to our Soverane Lord, and thrie 
eſtaitis of this preſent parliament, makand mentioun how neceſſar it 
is that his hienes and thay be weill and trgwlie informit of the nei- 
dis and cauſes pertening to his loving ſubjectis in all eſtaitis, ſpeci- 
alie the commonis of this realme, and remembering of ane gude and 
loveable a& maid be his hienes progenitor, King James the firſt, of 
worthie memorie, being the hundreth and twelf act maid in the 
tyme of his reigne, intitulit, © That ſmall baronis and freehalderis 
© miſteris not to cum to parliament *, requirand that his Majeſtie and 
his ſaidis eſtaitis wald ratifie the ſame act, and ordane the ſame to 
haiff full effect, and to be put in executioun in tyme cuming ; and 
of new ſtatutis and ordanis, for the mair full explanatioun of the 
ſame act, and certane executioun thairof, that precepts ſould be di- 
rect furth of the Chancellarie to ane baroun of ilk ſchyre, for the 
firſt, to conveine the freehaulderis within the ſame ſchyre for che- 
ling of the commiſhoneris, as they ar contenit in the ſaid act; 
quhilks commiſſioneris being anys choſin and ſend to parliament, 
the preceptis of chancellarie for conveining of freehaulderis, to the 

effect 


* The act here referred to is that of 1427, cap. 101. and its title is, © That ſmal 
* barrcnnes and freehalders needis not to come to pariamentes.” | 
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Ne forſaid, to be direct to che laſt commiſſioneris of ilk ſebyre, 


qua ſall caus cheis twa wiſe men, being the Kingis frechaulderis, | 


reſident indwellers of the ſchyre, of guid rent, and weill eſtemit as 
commiſſionaris of the ſamyn, to have a power, and be authorizit as 
the act proportis, under the commiſſioneris ſeill in place of the ſher- 
riff's, and that all freehauldaris of the King, under the degree of 
prelattis, and lordis of parliament, be warnit, be opin proclamation, 
to be preſent at the cheſing of the ſaids commiſſioneris, and nane to 
have voit in thair election bot fic as hes forty ſhilling land in frie 
tenandrie, haldin of the King, and hes thair actuall dwelling and 
reſidence within the ſame ſchyre, lykeas at mair lenth is contenit in 
the ſaids articles; the eſtaitis preſentlie convenit in this preſent par- 
liament remittis the ſaid mater to the will and gude conſideratioun 
of our Soverane Lord, to do and ordane thairin as his hienes ſal} 
think maiſt requiſite and expedient, betwix this and his hienes nixt 
parliament, at qlk tyme his hienes, with aviſe of his eſtaitis, will, 
God willing, tak order for the finall ſettling and eſtabliſhing of that 
gude forme and order qlk fall be thocht meit and convenient, to 
ſtand in perpetuitie in this behalf, without prejudice of the right or 
intereſſe of any of the eſtaitis, or otherwayis quhatſumevir. And 
Sir John Maitland of Thirliſtane, knicht, ſecretair to our Soverane 
Lord, and William Douglas of Glenbervie, for thameſelſis, and in 
name and behalf of the reſt of the baronis, tuke inſtrumentis of the 
forſaid act, and that the ſaid matter was referrit be the haill eſtaitis 


to the Kingis Majeſties ſelf, and that his hienes acceptit the ſame 
upon him. | 
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No. VI. (Page 53;). 
Act of the Parliament 1681. 


AF in favour of the Commiſſioners of the Shire 7 Dumfries anent 
their fees. September 17. 1681. 


ANENT a petition preſented to the King's Majeſty, and eſtates 
of parliament, by Sir Robert Dalzell of Glenae, and Robert Grier- 
ſon of Lag, commiſſioners for the ſhire of Dumfries, bearing, that, 
in the year 1668, when the ſaid ſhire of Dumfries were about the 
electing of commiſſioners to the then enſuing parliament, the free- 
holders of the ſhire did, for preventing the election of ſome perſons 
at that time, enter into ane mutual band, by which thoſe who were 
to be choſen as commiſſioners were obliged to exact no commiſſion- 
ers fees; and albeit the ſaid band was never delivered, nor defign- 
ed to be made effectual, but only to ſerve ane turn for the time, and 
that moſt of the freeholders did thereafter meet, and diſcharge the 
ſame, and have paid their commiſſioners fees conſtantly ſince, yet 
the faid band having fallen in the hands of ſome malitious perſons, 
who have put the ſame in the regiſter, the ſaid band is frequently 
made uſe of for procuring of ſuſpeniions to ſuch of the freeholders 
as are contentious, and unwilling to pay the commiſſioners fees of 
the ſaid ſhire, conform to act of parliament, and therefore humbiy 
craving that the ſaid band might be declared void and null, and that 
the freeholders might be declared liable to pay to the petitioners 


their fees, conform to act of parliament, and to any others to be 
elected 
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elected commiſſioners for the ſaid ſhire in time coming, notwith- 
ſtanding thereof; the King's Majeſty, and eſtates of parliament, ha- 
ving heard and conſidered the forſaid petition, and report of the ar- 
ticles thereanent, doe find that the band above mentioned was un- 
warrantable, and therefore have reſcinded, and reſcinds, the ſame, as 
if the ſame had never been; and doe declare that the freeholders of 
the ſaid ſhire of Dumfries are liable to pay the expences of the ſaids 
petitioners, and of others who ſhall in time coming be elected com- 
miſſioners for the ſaid ſhire, conform to act of parliament, notwith- 
ſtanding of the forſaid band. 2 


No. VII. (Page 58.). 


Part of | a Letter | from Thomas Randolph to Sir William Cecil, dated 
Auguſt 10. 1560. | 


THE barons, who, in time paſt, have been of the parliament, 


had yeſterday a convention among themſelves in the church, in very 
honeſt and quiet fort. They thought it good to require to be reſto- 
red unto their ancient liberty, to have voice in parliament. They 
preſented that day a bill unto the Lords unto that effect, a copy 
whereof ſhall be ſent as ſoon as it can be had. lt was anſwered 
unto gently, and taken in good part. It was referred unto the 
Lords of the Articles, when they are choſen, to reſolve thereupon. 


This preſent morning, viz. the gth, I underſtood the Lords in- 
tended to be at parliament, which cauſed me ſomewhat to ſtay my 
letter, to ſee what I could hear or learn worth the reporting unte 
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your honour, The Lords, at 10 of the clock; aſſembled themſelves 
at the palace, where the Duke lieth: From thence they departed to- 
wards the tolbooth, as they were in dignity, each one being ſet in 
his ſeat in ſuch order as your honour ſhall receive them in this 
fcroll, The crown, the mace, the ſword, were laid in the Queen's 
ſeat. Silence being commanded, the L. of Lidington began his 
oration. He excuſed his inſufficiency to occupy that place. He 
made a brief diſcourſe of things paſt, and of what neceſlity men 
were forced unto for the defence of their country; what remedy and 
ſupport it pleaſed God to ſend them in the time of their neceſſity; 
how much they were bound heartily to acknowledge it, and to re- 
quite it. He took away the perſuaſion that was in many mens minds 
that lay back, that miſdeemed other things to be meant than was 
attempted. He adviſed all eſtates to lay all particulars apart, and to 
bend themſelves wholly to the true ſervice of God and of their coun- 
try. He willed them to remember in what ſtate it had been in of 
long time for lack of government, and exerciſe of juſtice. In the 
end, he exorted them to mutual amity. He prayed God long to 
maintain this peace and amity with all Princes, eſpecially betwixt 
the realms of England and Scotland, in the fear of God, and ſo end- 
ed. The clerk of the regiſter immediately ſtood up, and aſked them 
to what matter they would proceed. It was thought neceſſary that 
the articles of the peace ſhould be confirmed with the common con- 


ſent, for that it was thought neceſſary to ſend them away with ſpeed 
into France, and to receive the ratification of them as ſoon as might be. 
The articles being read, were immediately agreed unto; a day was 
appointed to have certain of the nobles ſubſcribe unto them, and to 
put to their ſeals, to be ſent away by a herald, who ſhall alſo bring 
the ratification again with him. The barons, of whom I have above 
written, required an anſwer to their requeſt ; ſome what was ſaid 
on the contrary. The barons alledged for them cuſtom and autho- 
rity, It was in the end reſolved, that there ſhould be choſen fix to 

Vin 
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join with the Lords of the Articles, and that, if they, after good 


adviſement, ſhould find it right, and neceſſary for the common- 
wealth, it ſhould be ratified at this parliament for a perpetual law. 


The Lords proceeded immediately hereupon to the chuſing of the 


Lords of the Articles. The order is, that the Lords Spiritual chuſe 
the temporal, and the temporal the ſpiritual, and the burgeſſes their 


own. There were choſen as on this paper I have written. This 
being done, the Lords departed, and accompanied the Duke, all as 
far as the bow, (which is the gate going out of the High- ſtreet), and 
many down into the palace, where he lieth; the town all in armour, 
the trumpets ſounding, and other muſick ſuch as they have. Thus 
much I report unto your highneſs of that that I did both hear and 
ſee, Other ſolemnities have not been uſed, ſaving, in times long paſt, 
the Lords have had parliament robes, which are now with them 
wholly out of ul. 


No. VIII. (Page 58). 


Petition of the Leſſer Barons to the Parliament held in Auguſt 1560, 
tranſmitted by Thomas Randolph to Sir William al, in his letter 
of the 15th of that month, 


My Loxps, unto your Lordſhips humbly means and ſhows, we 
the barons and freeholders of this realm, your brethren in Chriſt, 
that, whereas the cauſes of true religion, and common well of this 
realm, are, in this preſent parliament, to be treated, ordered, and 
eſtabliſhed, to the glory of God, and maintainance of the common- 
wealth, and we being the greateſt number, in portion, where the 


laid cauſes concern, and has been, and yet are, ready to bear the 
greateſt 
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greateſt part of the charges thereuntill, as well in peace as in war, 
both with our bodies and with our gocils, and ſeeing, there is ho 
place where we may do better ſervice now than in general councils 
and parliaments, in giving our beſt advice and reaſon, vote and coun- 
ſel, for the furtherance thereof, for the maintainance of virtue, and 
puniſhment of vice, as uſe and cuſtom had been of old, by ancient 
acts of parliament, obſerved-in this realm, whereby we underſtand, 
that we ought to be heard to reaſon and vote in all caſes concerning 
the commonwealth, as well in councils as in parlametits, otherwiſe, 
we think, that whatfomever” ordinances and ſtatutes be made con- 
cerning us, and our eſtate, we not being” required and fuffered to 
reaſon and vote at the making thereof, that the fame ſhould not 


oblige us to fland thereto : Therefore, it will pleaſe your Lordſhips 
to take conſideration thereof, and of the charge born, and to be 


born, by us, ſince we are willing to ſerve truly to the common well 
of this realm, after our eſtate, that ye will, in this preſent parlia 
ment, and all councils where the common well of the realm is to 
be treated, take our advice, counſel, and vote, ſo that, without the 
fame, your Lordſhips would fuffer nothing to be paſſed and con- 
cluded in parliament, or councils aforeſaid, and that all acts of par- 
liament made, in times paſt, concerning us, for our place and eſtate, 
and in our favour, be at this preſent parhament confirmed, appro- 
ved, and ratified, and act of parliament made W gre And _m_ 
Lordſhips anſwer humbly beſeeches. BRIBE $6 AIG 


Of the ſucceſs of this petition, the following account is given by | 
Randolph, in a letter to Cecil, dated Auguſt 19. 1560. © The matters 
concluded and paſt, by common conſent, on Saturday laſt, in ſuch 
folemn ſort as the firft day that they aſſembled, are theſe : Firſt, That 
the barons, according to an old act of parliament made in the time 
of James I. in the year of God 1427, ſhall have free voice in par- 
lament, This act paſſed without any contradiction.“ 

No. 


— 


Roll of the Parli 


Archiepiſcopus Sti Andraee 
Epiſcopus Glaſguen 
Dunkelden 
Aberdonen 
Moravien 
Abbates Stae Crucis 
Kelſo 
Melros 
Newbottil 
Paſlaa 
Jedworth 
Sanct-Colms-Inch 


Comites et Barones 
Huntlie 


Athole 


Buchan 
Errol 


Marſchall 
Morton 


H hh 


No. IX. (page 58.). 


ament 1479. 


Epiſcopi | ee wennn Seytoun 


Haleburton 
Lindeſay 


Graham 
Erſkine 


Somervell 


Maxwell 
Kilmawers 
Crichton 
Oliphant 


Borthwick 


Gray 

Hume 

Lile 

Carlile 

Dominus de Stobhall 
Dominus de Ellieliſton 
Dominus de Dalhawſy 
Dominus Kennedy 
Praeceptor de Torphichen 
Sir John Campbel of Low- 
den 


Sir John. of Maxwell 
No. 


No. X. (Page 58.). 


Roll of the Parhament 1524. 


Pro Prelatis 


Archiepiſcopus Sti Andreae 
Epiſcopus Dunkelden 


Poſtulat. 


Abbates 


Aberdonen 
Candidae caſae 
Glaſguen 
Dumblanen 
Roſſen 
Brechinen 


Stae Crucis 


Paſlay 
Scone 
Kelſo 
Newbottil 
Lundoris 
Culroſs 
Jedburgh 
Sti Columbi 


Pro Baronibus 


Comes de Arran 


Dominus Maxwell 


Setoun 
Sommervel. 


Ergyle 
Murray 
Eglintoune 
Caſſilis 
Montroſe 
Rothes 


Hume 
Glammis 


Semple 
Roſs 


Auandale 


Commuſlari 


Commiſſarii Burgorum 


Edinburgh Perth 
Linlithgow Haddingtoun 
Striveling Irvine 
Aberdeen n 5 Are 


No. XI. (page 58.) 


The Names of the LL. and Burgeſſes of the Parliament held in Scot- 
land in Auguſt 1560 K. 


JAMES Duke off Chaſtellerault ; James Erle of Arran; Ar- 
chibald Erle off Ergyle ; Jhon Erle off Athole ; William Erle Ma- 
rſchal ; David Erle Crawfurd ; James Erle Mortoun ; Alexander 
Erle off Glencarne ; Andro Erle off Rothes; Hew Erle off Eglin- 
toun ; Gilbert Erle off Caſſilis; Jhon Erle off Sutherland; George 
Erle off Caithneſs ; Jhon Erle off Menteith ; Jhon Archibiſchop off 
Sanct Andr; Commendatare off Paſlay ; Robert Biſchop off Dun- 
keld; William Biſchop of Dumblane ; James Biſchop off Er- 
gyle; Alexander Archibiſchop off Athenis, Elect off Galloway, and. 
Commendatare off Inchaffray ; John Elec off the Illis, Commenda- 
tare off Yeolmkyl and Archattane. 

Hhh2 George. 


This parliament is not taken notice of in the public records; but the roll here 


giren is taken from the Cotton Library; and the title is of the hand-writing of 82 
cretary Cecil; See Keith's hiftory, p. 146. 
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George Lord Grdodn ; 100 T5bd Erk ü Path Lord mays 
Yen +. Alexander Lord Home; Jho 1 Lord Ly des tf the Byris; 
William Lord, Hay off \Zeſtir ; James Lox bf es E "William 
. Lord: Leyingſtown ; „ Andro Lord Stewart 55 Guchiltte; Alexander 
Lord Saltoun ;. Robert Lord Boyd; Robert Lord Elphinſtoun ; 
Jhon Lord Innermeith Patrick Lord Gray ; ; James Lord Ogylvie; 
Ihon Lord Glamis; ; Jhon Lord Borthuick ; Allane Lord Cathcart; 


James Lord Sanct Johnis. 


| »« f NA » 
James Commendatare off the Priorie off Sanct Andros and Pettin- 


weme ; ; Jhon Commendatare off Abirbrothok ; Robert Commen- 
datare off Halyrudhows ; Jhon Commendatare off Coldinghame 
Jhon Abbot off Lundoris ; Donald Abbot off Couper ; Andro Com- 
mendatare off Jedburgh and Reſtennot; Marke Commendatare off 
Newbottle ; Adam Commendatare off Dundrannen ; Jhon Abbot of 
New Abbey ; Commendatare off Dryburgh and Inchma- 
home; Poſtulat off Cambuſkyneth; James Commendatare 
off Sanct Colmis Inche; William Commendatare off Culroſs; Wal- 
ter Abbot off Kinloſs; Gawine Commendatare off Kilwynnyng; 
Nichol Abbot off Ferne; Robert Commendatare off Deir ; Jhon 
Priour off Portmoak ; Robert Commendatare off San& Marie Iſle; 


Robert Mimiter off Faulfurde. 


The commiffaries of burrois, viz. Edinburgh, Striveling, Perth, 
Abirdene, Dunde, Air, Irwein, Hadingtown, Lynlythgow, Glaſ- 
gow, Peblis, Jedburgh, Selkirk, Coupar, Kingorne, Banff, Forfar, 
Invernes, Montrots, Kircudbricht, Wigtoun, Innerkething. 


William Maiſter Merſcheal; Jhon Maiſter of Maxwel off Ter- 
riglis, Knycht; Patrik Maiſter Lindeſay; Henry Maiſter Sinclare ; 
Willlam Nlaiſter off Glencarne; Hew Maiſter Somervile ; James 

Dovwglas 
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Fa 
Dowglas off Drumlangrig, Knycht ; Ihon Gordoun off Lochinyer ; 
Alexander Stuart off Gar leiſs ; Jhon Wallace off Crazye ; William 
Coninghame off Cwninghameheid ; Jhon Cynitghame'6# Captin 
toun ; Jhon Mwre off Rowallaug; Patrick Howſtoun'of thar I 


George Buquhannane off that Ilk; Robert Menteith off Kerſs . 


James Striyeling off Keir; William Murray off Tullibardin 
Andro Murray off Balwarde ; Jhon Wiſheart off Pitarro; will. 
lame Douglas off Lochlevin; Colin Campbel of Glenurquhard ; 
Williame Sinclare off Roſsling; Jhon Creichtoun off Stratharde; A- 
lexander Irwein off Drum; Allardes off that Ilk ; Alexander 
Fraſer off Philorth ; Williame Innes of that Ik; Sutherland 


off Duffus ; Jhon Grant off Freuchy Robert Monro off Fowlis; 


George Ogylvie off Dunlugus; David Ogylvie off that Ilk ; Jhon 
Ogylvie off Innerquharite; Ogylvie off Cloway 
Ouchterlony off Kelly; Jhon Straithauchin off Thorntoun; Andro 
Straton off Lawrieſtoun; Jhon Creichtoun off Ruthvennis; Tho- 
mas Blair off Baltheock; Ogylvie off Inchemertyn ; Thomas 
Mawle off Panmure ; Archibald Douglas off Glenbarve ; Thomas 
Fottringhame off Powry ; Robert Grahame off Morphy ; Robert 
Stewart off Roſſyth; Walter Lundy off that IIk ; Myreton 
of Cammo ; Arthure Forbes off Reres; Andro Wod off Largo; 
Thon Kynneir off that IIK; Jhon Edmeſton off that IIk, zounger 
| Gilbert Wauchope off Niddrie Merſcheal ; George Home off Spot; 
Hamiltoun off Innerweik ; David Home off Wedderburne ; 
Niſber off that IIK; Jhon Swintoun off that IIK; William 
Hamiltoun off Sanchar; George Crawfurde off Leffures ; James 
Cockburne off Scraling; Twedy off Drumelzear ; Hew Wal- 
lace off Carnel; Robert Lyndeſay off Dunrod ; Robert Maxwel off 
Caiderwood ; Patrik Lermonth off Derſy; hon Carmichael off that 
i); Jhon Carmichael! off Medowflat ; George Haliburton off Pet- 
dur; James Haring off Glaſclune; Stewart off Gran- 
| | tu] V; 
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off Calder; William Lauder off Haltoun; Jhon Cockburne off Or- 


4. 
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tuly ; Jhon Stewart off Arntully; James Meinzeis off that Ilk; 
Jhon Forrel off that Ilk ; Maiſter Alexander Levingſtoun off Do- 
nipace; hon Cwninghame off Drumquhaſſil!; David Hamiltoun 
off Fingaltoun ; Henry Wardlaw off Torry ; 
Ramſay off Banff; James Heriot off Trabron ; Walter Ker off Ceſ- 
furde; John Ker off Phernihurſt ; Jhon Johnſtoun off that IIk; 
Williame Dowglas off Quittinghame ; Neil Montgomery off Lang- 
ſchaw ; Patrik Montgomery off Gifhne ; Montgomery off 
Heſil-heid; Williame Cranſtoune off that IIK; Thomas Macdowal 
off Makcarſton ; Jhon Home off Coldingknowis ; Patrik Hepburne 
off Wauchtoun ; James Foreſtar off Corſtorphin; Jhon Sandilandis 


meſtoun ; George Brown off Colſtoun; James Sandelandis off Cru- 


vy; Baillie off Lamyngtoun; Sir James Hamiltoun 
off Crawfurde ; Jhon Knycht ; Arbuthnot off that 
IIk. | 


To theſe names are ſubjoined, by the perſon who ſent the lift to 
Secretary Cecil, the following words : * With mony utheris, bar- 


© ronis, freholdaris, and landit men, but (i. e. without) all ar- 
% mour,” 
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No. XII. (Page 58. 


Original draught of the Minute of the firſt Meeting of the Parlia- 
ment 1579. | | | 


PARLIAMENTUM excellentiſſimi Principis Jacobi ſexti, Sco- 
torum Regis, tentum et inchoatum, apud Edinburgh, vigelimo Oc- 
tobris, anno Domini milleſimo quingenteſimo ſeptuageſimo nono, 
per dominos commiſſarios ſubſcriptos ſpecialiter conſtitut. viz. Co- 
linum Comitem Ergadie, Dominum Campbell et Lorne, Cancella- 
rium, Andream Arolie Comitem, Conſtabularium, Hugonem Comi- 
tem Eglintoun, Dominum Montgomery, Johannem Comitem Mon- 
troſie, Dominum Ghrame, reverendiſſimos et venerabiles in Chriſto 
patres, Adamum Epiſcopum Orchaden, Alexandrum Epiſcopum 
Brechinen, Robertum Commendatarium Monaſterii noſtri de Dum- 
termeling, noſtrum ſecretarium, Robertum Commendatarium de 
Deir, Alexandrum Commendatarium de Culroſs, dilectos noſtros 
familiares, magiſtrum Davidem Borthwick de Lochhill, Robertum 
Creyghton de Elick, ad vocatos; Alexandrum Clerk de Balbirney 
prepoſitum burgi de Edinburgh, una cum Andrea Comite de Ar- 
role conſtabulario, Roberto Keyth de Canterland, deputato mareſ- 
calli, magiſtro Olivero Coult, deputato vicecomitis de Edinburgh, et 
Andrea Lyndeſay adjudicatore nunc juratis et admiſſis, Sectis voca— 
1s, curia affirmata. 


The ſuittis being callit, and in the ſirſt the ſherreff of Edinburgh, 
thir perſonis underwryttin comperit perſonalle, and utheris be 
their actornays and procuratoreis as followis: 


Edin. 


IC 


a — — DAa440 > 
one ade; AS PIES . - * 6 * 2 1 - 5 A y — 
* * = la 0 » M2 "HTS a_ — 


8 


—S -* 


| — 2 NE. — 


Swell — 8 
. ra a 
y e E 


_ - 
8 2 2 r 


— .—— r —_—_— —_— 
— n 
nt 
— 2 


— 

ee Sap cadres 

2 
Ea Y 


1 = 2 2 * 7 FA 
| — 
3 2 
” * - by = ; 2 a, 2 44 2h 
q CY — — — = 7 7 — — — — 4 
. r — 
. 5 Wn — — s \ — » 


3 


Px 
x: 


> 


cnn fe ay. 4 
WY = 


" 2 * oF 
— _ . ® gy — 1 * 
F ge Et? 
—_— — — 
* 2 — 8 : " 
. * 2 a nh . 
2 * 


* — _ — 
8 — 32 


we 4 
— 


1 
3 
3 
4 
| 
1 
5 
{ 4 


„ 
'4 
4 
[ 
% 


r - ”- - 
bs 4A PR - — » « 2 wy 3 1 — — Y a _ 
. . 12 i : 2 * * Fw n 12 — » 22 "2. „ a> 4 2 Wr y | We ” ao * 4 
* : % > gp : n — — ** R rr * = * - ov a. r 7 — * 6 . 
7 - Ln ws Pn AL eB rene Hf > — 4 od . 2 5 — 2 vw = ”e 2 — 4 *4 . » - * * 2 1 enn 2 um 2 * G * = af 
. 


154 K P PE N D ITX 
Edin. principall comperind per- is 'Thir of the ſhereffdome of Edin. 


ſonalle. Fi 


The laird of Innerleyth. 
The laird of Roſling. 

The laird of Mercheinſtoun. 
The laird of Kilbalberton. 


The Shereff of Edinburgh, within the conſtabularie of Hadingtoun, 


Thir perfonis comperand perſon- 
alle, 

George Hamiltoun, for his landis 

of Bancrief. 

The laird of Blance. 

The laird of Baſs. 

Jonet Gibſone and James Adame- 
ſoun comperand for the landis 
of Goldinſtanes. 


The Lord Borthuick. a 


N be eu t and pro- 
curatoreis. | 


The laird of Edmeſtoun, 
The laird of Nethrie Merſhell, 
The laird of Reidhall. 
The Lord Ros. 
The laird of Gordoniſhall, 
George Haliburton, for his lands 
of Gogar. 
The laird of Dammahoy, for his 
lands of Dammahoy and Lib- 
bertoun. | 
Andrew Howeſon, futter for 
William Dowglas of Cramont 
regis. 
The commiſſeris of Edin. be A- 
lexander Clerk of Balbirnie, 
provoſt, and Henrie Neiſbett. 


Thir perſonis comperand be ac- 

tornays and procuratoreis. 
The laird of Colſtoun. 
The laird of Hirdmeſtoun. 
The laird of Cranſtoun. 
Robert Lawſon of Humbie. 
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The commiſſeris of Dunbar, William Bonkle. nod llsgioniig . nib A 
The commiſſeris of Hadingtoun, Johne Codkburns, 3 

The commiſſeris of Northberwick, Thomas Lawder. 
The commiſſeris of Lauder per Ro. Home. 
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The Sherefidome of Beruick, 
Thir perſonis nadie perſon- Thir ak comperand be ac- 
alle. | tornays and procuratoreis. 
The laird of Cockburn of that 
IIk. 


The laird of Swintone. 
The laird of Wyliecleuch. 


The Shereff of Roxburgh. 


Thir perſonis comperand perſon- Thir perſonis comperand be ac- 
alle, tornays and procuratoreis. 


| Johne and James Heneſleis, com- 
{12 e n mifferis for Jedburgh. 


r: 10 n „ Tbe an | | 


Thir perſonis comperand perſon- Thir perſonis comperand be ac- 
alle, boat Breen: fo po ord tornays and procuratoreis. 
John Murray, actornay for the 
ſhereff of Selkrig, with the 
| ſuitt-roll, 
1925 John Mitchellhill, commiſſer for 
the burgh of Selkrig. 
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The Shereff of Peiblix. 16-2135 


Thir perſonis cöls and perſon- Thir perſonis 33 be ac- 


alle. 


tornays and procuratoreis, 


Adam Dickeſone, for his landis Andrew Chiſholme, for his landis 
of Roſkuvieheld; and third of Aikerheld. 

pairt landis of Smythfield, The laird of Troquhair. 

Johne Cockburne, for his landis The laird of Horſeburgh. 


of Glennis, 


The laird of Pirne. 


The laird of Romanois a John Bowhay, for his landis of 
for the ſhereff of Peiblis, and Bonytoun. 
producit his ſute-roll. 


Gilbert Twedie commiſſer for Peiblis. 


The Shereff of Lanerk. 


Thir comperand perſonalle. Thir comperand be actornays. 


The laird of Dunrod. The laird of Cambuſnethane. 


II) be laird of Quhyttfurd. 
780 The laird of Ley. 

The laird of Jerviſwode. 

Sir James Hammiltoun. 


Rolland Mure for Lanerk. 


The Shereff of Dumfreis. 


Thir perſonis comperand perſon- Thir perſons be actornays. 


alle. 


Patrick M Brair proveſt, and commiſſer for Dumfreis, preſent. 


The Stewart of Annerdaill. 
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The Stewart of Kirkulbrytt. 


Thir perſonis-comperand perſon- Thir perſonis be actornays. 
alle. 

Harbert Gledſtanes commiſſer for 
Kirkulbrytt. 


The Shereff of Wigtoun. 


The Shereff of Air. 


Thir perſonis comperand dan Thir baden be actornays. 
alle. Thomas Taitt of Knockindaile. 
The laird of Auchinlek. Johne Lockhart and Edward Wal- 


lace, commiſſeris for Air. 


The Baillzie of Carrick. | 


Thir perſonis comperand perſon- Thir perſonis be actornays. 
alle, ö The laird of Lochnorreis comper- 
5 and be Richert Bynning, his ac- 
tornay. 


The Baillzie of Conyghame. 


Thir perſonis comperand perſon- Thir perſonis be actornays. 

alle. | The laird of Dunlop. 

 Mhure ſen. for his landis of Mak- 
behill, be Air, 


1312 The 
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| The Shereff of Ranfrew. 
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Thir n ea perton- Thür perſotis be abtortihs. © 
alle, 


15 +: . 31 


The Rene; of 1 


9 +3, 


J 


Thir 10 comperand e Thir perſonis be aftornays. | 


alle. 
The Shereff of e 


Thir perſonis emen! F Thir perſonis be aQtornays. 
alle, 


| The Shereff of Striveling. 
Thir perſonis comperand perfon- Thir perſonis be actornays. 


alle, 
The Shereff of Lynlythgow. 


Thir perſonis comperand perſon- Thir perſonis be actornays. 
alle, Andro Kerr commiſſer for Lyr- 


David Dundas ſheref-deputt, pre- lythgow. 
ſentit his ſuit-roll. 


The Shereff of Perth. 


Thir perſonis comperand perſon- Thir perſonis be actornays. 
alle. | William Fleming | 

3 P rth, 

Dioneis Conqueror, S. 


The 
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The Stewart of Fraitherne. 


i 5 
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Thir perſones comperand 1 g ae be actornays. 


nalle. 
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The Stewart of Monteith. 


Thir perſones comperand perſo- 
nalle. 


Thic perſons be . 


1 * 
111 


The Shereff of Clackmannan. 


Thir perſones comperand perfo- 
nalle. 


Thir be actornays. 


The Shereff of Kinroſs. 


Thir perſones comperand perfo- Thir * be nn 


nalle. 


The Shereff of Fyff. 


Thir perſones comperand perſo- 

nalle. ; 

James Lathriſk, deputt for the ſhe- 
reff of Fyf, producit his ſuit 
role, 


Thir perſones be 1 


The Lord . 

James Hamiltoun for himſelf, 
and Jeane Diſchingtoun, his 
ſpous, for his landis of Kil- 
brachmont and utheris. 

Robert Ferguſſone commiſſer of 
Innerkeideing. 

David Paterſoun commiſſer of 
Coupar. 

Mr David Ruſſell for Sanctan- 
deris. 

William 
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William Bouſſie for Craill. 
Mr Thomas n 555 Pit= 
a | | | tenweme, nz 
John Boſwel for Kory 


| The Shereff of Forfer: 


. 
o 2 3» 13 


Thir perſones comperand perſo- Thir perſones be aQtornays.. 
nalle, 
Alexr Scrymgeor for Dunde. 


Johnne Traill for Forfair, 
David Perſoun for Arbroith. | 
George Petrie for Montroſs. 


The Shereff of Kincarne. 


Thir perſones comperand perſo- Thir perſones be actornays. 
nalle. 


The Erle Merchell comperand 
be Robert Keith of Canter- 
land, producit his ſute role, 

and ane aCtornay for his haill 
landis, | 


The Shereff of Aberdeine. 


Thir perſones comperand perſo- Thir perſones be actornays. 

nalle, | 

Gilbert Meinzies, proveſt, for 
Aberdeine. 


Mr Thomas Malyſſoun for Kin- 
tor, 


The 
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The Shereff of Bam, 


Thir perſones comperand perſo= Thir perſones be actornays. 
nalle. | | 


The Shereff of Elgin and Foreſs. 


Thir perſones comperand perſo- Thir perſones be actornays. 
nalle. 
Johne Annand. 
James Garne for Elgin, and 
proteſtitt rex ve. 


Wm. Wauch commiſſer for For- 
reſs. 


The Shereff of Narne. 


The Shereff of Crummertie. 


Thir perſones comperand perſo— Thir perſones be actornays. 
nalle. 


The Shereff of Innerneſs. 


Thir perſones comperand perſo- Thir perſones be actornays. 
nalle. ty 


James Kinroſs commiſſer for 
Innerneſs, 


No, 
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No. XIII. (page 60.). 


Commiſſion from the Freeholders of the Shire of Ayr to Sir Jobn Coch. 
rane and Sir John Cunyng bam, 1681. 


WE barrones and freeholders within the ſhereffdom of Air, un- 
der ſubſcryveing, conſidering that there is ane parliement to be hol- 
den att Edinburgh upon the tuentie-eight day of July inſtant, and 
wee, conforme to the call givne to us be William Earle of Dumfreis, 
ſhereff principal of the ſaid ſhereffdome, who had order from his 
Majeſty's privie counſell, having mett this day for electing commiſ- 
ſioners within the ſaid ſhereffdome, for attending the foreſaid par- 
liement, and being confident off the fidelitie and caire off our com- 
miſſioners after ſpecified, have unanimouſlly elect, nominat, and cho- 
ſene, and be the tenor heirof elects, nominats, and choiſſes, Sir John 
Cochrane of Ucheltrie, and Sir John Cunyngham of Lamberttoune, 
knights, our commiſſioners for us, and in our names, giveand, 
granteand, and committeand to them, and aither of them, our full, 
free, plaine power, expres mandement, and charge, to repair to 
Edinburgh, or qr it fall hapne them to ſitt the forſaid day, and their, 
and att all other dyatts that ſhall hapne the ſaid parliement to melt, 
and ay and wheill the final end and cloaſe yrof, to meit with the te- 
mander members of parliement, and to treat, deale, voyce, and con- 

clude, in all matters that ſhall hapne to be hanaled at the ſaid par- 
liement, and ſeverall meittings yrof, ay and whell the cloaſe of the 
ſameine, for the glory of God, happienes, and proſperitie of the 
Kiage's Majeſty, and weill of this nattione, ſicklyk, and als freillie 


12 all reſpeRs as any other commiſſioner of the ſeveral ſhyres with- 
in 
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4 


in this realme does, promeiſing to hold firme and ſtable all and qt- 
ſomever thinges our ſaids commiſſioners in the premiſſes laufullie 


does. In teſtimonie qroff (thir preſentis, writen be Fergus Houſtoune 


wryter in Air) we have ſubſeryvite thir preſentis with our handes, 
at Air, the ſeventh day of Julii, jaivj & fourſcoir ane yeires. 


The above commiſſion is ſubſcribed by forty-three gentlemen, 


and by © Jo. Maſſoun, notar publick, clerk to the above writ- 
en comiſſione.“ | 


No. XIV. (Page 65.). 
Minute of Parliament, October 26. 1669. 


OUR Sovereign Lord, and eſtates of parliament, having con- 
ſidered the report of the committee for the elections of commiſſion- 
ers, concerning the two commiſſions granted in the ſhirriffdome of 


conform to the acts of parliament, but that both appear to have 
been partially carried on; and therefore his Majeſty, with advice 
and conſent of his eſtates of parliament, doe appoint a new. election 


dains the ſheriff-clerk to give information to all perſons who, be 
act of parliament, are capable to vote in the election, or to be eleCt- 
ed commiſſioners, to meet at Stirling upon the fourth day of N 
vember next to come, and that there, at that tyme, they make cho 
of one of their own number to be their preſident, and then to pro- 
ceed to the election of commiſſioners to the parliament, conlorme 
K k k 10 


WW 


Stirling, do find, that neither of the elections have been formal, and | 


to be made of commiſſioners for that ſhire; and for that end, or- 
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to the laws of the kingdom. And it is hereby declared, that non- 
reſidence ſhall not be an exception why any (otherwiſe capable) may 
not vote in the election, or be elected commiſſioner, | 


Foraſmuchas diverſe queſtions have ariſen in the election of com- 
miſſioners from the ſhires to the parliament, Whether ſuch heretorg, 
and others, who, be law, are capable to vote in the election of com- 
miſſioners, or to be elected, being non-refidenters within the ſhire, 
ſhould be admitted as capable to vote in the election, or to be elect- 
ed? For clearing whereof, his Majeſty, with advice and conſent of 
his eſtates of parliament, finds and declares, That non-reſidence ſhall 
not be an exception why any (otherways capable) may not vote in 
the election, or be elected commiſſioners. 


No. XV. (Page 77:)- 
Order to the Director of the Chancery to iſue-Writs or Precepts. 


THE King's Majeſty, with the advice of his council, has or- 
dained an parliament to be proclaimed to begin in the burgh of 
Edinburgh, the day of 
for ordering, treating, and concluding of ſuch great matters as in- 
ſtantly occur concerning the King's grace, the weal of this realm, 
and the lieges thereof: Therefore, ordains the director of the chan- 
cery to direct precepts to all prelates, barons, commiſſars, and beal- 
zies of boroughs, and all others our Sovereign Lord's freeholders, 


within this realm, charging them to compear the ſaid day and place, 
for 


» Y» 
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for their advice to be had in ſuch things as at that time ſhall be pro- 
poned to them. 


No. XVI. (Page 77.). 
Precept from the Chancery to a Sheriff or Bailie. 


JACOB Us, Dei gratia, Rex Scotorum, balivo ſuo de Cowall, et de- 
putatis ſuis, ſalutem: Quia ex aviſamento et deliberatione Domino- 
rum noſtri concilii, ordinavimus parliamentum noſtrum tenendum 
apud Edinburgum, et inchoandum cum continuatione 
dierum, vobis praecipimus et mandamus, quatenus ſummoneatis, ſeu 
publici ſummoneri faciatis, omnes et ſingulos epiſcopos, abbates, 
priores, comites, barones, et caeteros liberetenentes, totius baliae 
veſtrae, et de quolibet burgo, tres vel quatuor, de ſufficientioribus 
burgenfibus, ſufficientem commiſſionem habentibus, quod compare- 
ant coram nobis, dictis die et loco, in dicto noſtro parliamento, una 
cum aliis regni noſtri prelatis, proceribus, et burgorum commiſſariis, 
qui tune ibidem propter hoc intererunt congregati, ad tractandum, 
concordandum, ſubeundum, et determinandum, ea, quae in dicto 
noſtro parliamento, pro utilitate regni noſtri, et reipublicae tractanda 
fuerint, concordanda, ſubeunda, et determinanda: Et vos ſitis ibidem 
dicto die, habentes vobiſcum ſummonitionis veſtrae teſtimonium, et 
hoc breve. Et hoc, ſub pena quae competit in hac parte, nullate- 


nus omittatis. Datum ſub teſtimonio magni noſtri ſigilli apud Edin- 


burgum, dic anno regni noſtri. 


Balivo de Cowall, 
pro parhamento. : 
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No. XVII. (Page 77.). 
Special Precept to a Prelate. 


JACOB Us, Dei gratia, reverendiſſimo in Chriſto patri, 
Archiepiſcopo Sancti Andreae, ſalutem: Quia ex aviſamento, et deli- 
beratione Dominorum noſtri concilii, ordinavimus parliamentum no- 
ſtrum tenendum, &c. (ut ſupra), vobis praecipimus, et mandamus, 
quatenus ſitis ibidem, dicto die, coram nobis, in dicto noſtro parlia- 
mento, una cum aliis regni noſtri prelatis, proceribus, burgorum 
commiſſariis, qui tunc ibidem propter hoc intererunt congregati, ad 
tractand. concordand. ſubeund. et determinand. ea quae in dicto no- 
ſtro parliamento, pro utilitate regni noſtri, et reipublicae tractanda 
ſunt, concordanda, ſubeunda, et determinanda. Et hoc ſub pena 
quae competit in hac parte nullatenus ommittatis. Datum, &c. 


No. XVIII. (Page 77.) . 
Special Precept to an Earl, or Lord of Parliament. 


JACOB Us, Dei gratia, dilecto confanguineo noſtro 
Comite de ſalutem: Quia ex aviſamento et deliberatio- 
ne, &c. vobis praecipimus et mandamus, quatenus ſitis ibidem, dicto 


die, &c, 
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No. XIX. (Page 77.). 
Proclamation for Calling a Parliament. 


At Edinburgh, the fifteenth day of Fuly, one thouſand fix hundred and 
fixty-nme. 


CHARLES, by the grace of God, King of Scotland, England, 
France, and Ireland, defender of the faith, to all and ſundry our 
good ſubjects, whom theſe preſents do, or may concern, greeting: 
Foraſmuchas, upon divers great and weighty conſiderations relating 
to the eſtabliſhment of the quiet and happineſs of this our ancient 
kingdom in all its intereſts, and for the good of our ſervice, we do 
think it neceſſary to call a parliament to be held at Edinburgh, and 
to begin the nineteenth day of October next, at which time our 
commiſſioner, ſufficiently authoriſed and inſtructed by us, ſhall be 
preſent ; therefore, we, with advice of the Lords of our privy coun- 
cil, do hereby require and command all the Lords, Spiritual and 
Temporal, the Archbiſhops and Biſhops, the Dukes, Marquiſles, 
Earls, Viſcounts, Lords, and our officers of ſtate of this kingdom, 
to be preſent at our parliament the ſaid day; as alſo, we do require 
and command all thoſe who have right to chooſe commiſſioners for 


the ſeveral ſhires, to meet within the reſpective ſhires at the Michael- 


mas head court next enſuing, and make their elections according to 
law; and ſicklike, we require and command our royal boroughs to 
meet in due time for chooſing of their commiſhoners, and that the 
Lords Spiritual and Temporal, and our officers of ſtate aforemen= 
tioned, 
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tioned, commiſſioners of ſhires and boroughs, and all other perſons 
concerned, and having intereſt, be preſent at Edinburgh the foreſaid 
nineteenth day of October, to keep this meeting of our parliament, 
under the pains contained in our acts of parliament made therea- 
nent. And that all our good ſubjects may have notice of this our 
royal will and pleaſure, we do hereby command our Lyon King at 
Arms, and his brethren heralds, macers, purſuivanits, and meſſengers 
at arms, to make timeous proclamation hereof at the market croſs 
of Edinburgh, and at the market croſſes of the head boroughs of 
the ſeveral ſhires of this our kingdom, that none pretend ignorance, 


(Signed) Tuo. Hay, Cls, Sti Cenſili. 


No. XX. (Page 78 oo 
Warrants for New Elections during the Sitting of Parliament. 


May 11, 1703, 


HER Majeſties High Commiſſioner, and the eſtates of parlia- 
ment, conſidering that Sir James Murray of Philiphaugh, one of 
the commiſſioners elected for the ſhire of Selkirk to this preſent 
parliament, is now promoted, by the Queen's Majeſty, to be Lord 
Clerk Regiſter, and one of her officers of ſtate, therefore, they here- 
by ordain, and give warrant to the freeholders of the ſaid ſhire, to 
meet, and elect another of their number to be commiſſioner, to the 
effect foreſaid, at Selkirk, the 18th day of May inſtant, in the uſual 
manner. 


Maj 
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May 14. 170g. 

HER Majeſty's High Commiſſioner, and the eſtates of parlia- 
ment, conſidering that the commiſſion formerly granted by the ba- 
rons and freeholders of the ſhire of Fyfe, to Robert Douglas of 
Strathendrie, for repreſenting them in this parliament, is now by 
parliament declared null, have therefore granted, and do hereby 
grant warrant and order to the ſheriff-principal of the ſaid ſhire, 
and his deputes, to call and convene the barons and freeholders of 
the ſaid ſhire together, at the uſual place of their meeting, on rhe 
25th of May inſtant, to the effect they may of new make choiſe of 
one to repreſent them, with their other three commiſſioners, in this 
preſent parliament, To which they are hereby impowered ; and 
ordains intimation, in the uſual manner, ro be made hereof. 


No. XXI. (Page 84.). 


Keith's 4 1 an Act i in 1 542 3, allowing the Bible to be read 
in the vulgar tongue. 


THE new doctrines concerning religion had ſo far prevailed in 
Scotland, notwithſtanding the ſeverities uſed againſt the profeſſors 
thereof in the late King's reign, by the influence of the ſettled 
clergy, that, in the very firſt parliament holden after his death, by 
James Earl of Arran, tutor of the Queen, and governour of her 
kingdom, there was a propoſal offered by the Lord Maxwell, on 
the 15th day of March 1542-3, being the fourth of the parliament, 
for a liberty of reading the Bible in the vulgar tongue: Which pro- 
polal was received and approved by the Governour and the Lords 
of the Articles: And becauſe this was the firſt public ſtep towards 
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a reformation of religion, perhaps the reader will not be diſpleaſed 
to ſee the act inſerted in this hiſtory, which 1s as followeth: 

© Anent the writting givin in be Robert Lord Maxwell, in preſens 
of my Lord Governour and Lordis of Articklis, to be aviſit by 
them, gif the ſamin be reaſonable or not, of the quhilk the tenor 
followis: It is ſtatute and ordanit, that it ſall be lefull to all our 
Soverane Ladyis lieges to haif the haly writ, to wit, the Ney Teſta. 
ment and Auld, in the vulgar toung, in Inglis or Scottis, of ane 
gude and true tranſlatioun, and that thai ſal incur na crimes for the 
kaifing and reding of the ſamin, providing alwayis that nae man 
diſpute or hald oppinzionis, under the painis contenit in the acts of 
parliament. The Lordis of Articklis beand aviſit with the ſaid 
writting, finds the ſamin reaſonable; and therefore thinkis that the 
ſamin may be uſit amangis all the lieges of this realm in oure vul- 
gar toung, of ane gude, true, and juſt tranſlatioun, becauſe there 
was na law ſhewin nor producit in the contrair, and that nane of 
our Soveraine Ladyis lieges incur ony crimes for haifing or reding 
of the ſamin in form, as ſaid is, nor fall be accuſit therefore in time 
coming, and that na perſonis diſpute, argow, or hald oppinzionis of 
the ſamin, under the ſaidis painis contenit in the foreſaidis actis of 
parliament,” 


- * * 


It ſeems this draught of an act for having and reading the Holy 
Scriptures in the vulgar language had not been ſo privately concert- 
ed, but that the clergy had got notice of the deſign ; and, there- 
fore, immediately after reading of it, the Archbiſhop of Glaſgow, 
then chancellor of the kingdom, offered to the parliament theſe fol- 
lowing reaſons why the act ſhould not be paſſed into a law at that 
time, VIZ, 


The 


« The quhilk day, ane maiſt Reverend Fader in God, Gawine 
Archbiſhop of Glaſgow, chanceler, for himſelf, and in name and 
behalfe of all the prelates of this realm, beand preſent in parlia- 
ment, ſchew, That there was an act inſtantly red in face of parlia- 
ment, that the haly writ may be uſit in our vulgar toung, and that 
na crime ſuld follow thereupon throw the uſing thereof, and alegit 
in the ſaid act that the three eſtates concludit the ſamen, whilk he, 
for himſelfe and the remanent of the prelates, being preſent as ane 
of the three eſtates of the ſaid parliament, diſſaſſentit thereto ſimpli- 
citer, bot apponit thaim thereto unto the tyme that ane provincial 
counſel might be had of all the clergy of this realm, to aviſe and 
conclud thereupon gif the ſamen be neceſſar to be had in vulgar 
toung, to be uſit amang the Quein's lieges or not, and therafter to 
ſhaw the utter determination that ſal be done in that behalfe ; and 
thereupon aſkit inftrumentis.” | 


But, notwithſtanding this proteſtation, the Lord Maxwell's bill 
was certainly enacted, ſeeing that, within two days after the par- 
liament had riſen, the Governour, who found himſelf beſt ſupport- 
ed by the adverſaries of the eſtabliſhed religion, thought fit to cauſe 
iſſue out a proclamation, for notification to all the lieges of the act 


concerning the Holy Scriptures. Here follows the orders for the 
proclamation: 


„ GUBERNATOR, 

Clerk of regiſter, it is our will, and we charge yow, that ye gar 
prociaim this day, at the marcat crois of Edinburgh, the actis maid 
in dure Soverane Ladyis parliament, that ſuld be proclamit and gi- 
ein furth to hir lieges ; and in ſpeciale, the act made for having the 
New Teſtament in vulgar toung, with certain additionis, and ther- 
efter gif furth the copyis thereof, attentick as eſſeris to all thaim 
that will deſyre the ſamyn, and inſert this oure command and 

@ 5 | charge 
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charge in the bukis of parliament, for zoure warrant. Subſcriy; 
with our hand at Edinburgh, the ninteenth day of Nau the 
zeir of God fifteen hundred and ferty-two zeris. 


JAMES G. 


No. XXI. (Page 96.). 
Act of the Parliament 1663, cap. 1. 


Act anent the way and manner of the Election of the Lords of the 
Articles, 


THE which day, the Earl of Rothes, his Majeſty's Commiſ- 
ſioner, repreſented to the eſtates of parliament, that it was his Ma- 
jeſties expreſs pleaſure, that, in the conſtitution of parliaments, and 
chooſing of Lords of the Articles at this ſeſſion, and in all time 
coming, the ſame form and order ſhould be kept which had been 
uſed before theſe late troubles, eſpecially in the parliament holden 
in the year 1633. And the manner of election of the Lords of 
Articles at that time being now ſeen and conſidered by the eſtates 
of parliament, they did, with all humble duty, acquieſce in his Ma- 
jeſties gracious pleaſure thus ſignified unto them: And, in proſecution 
thereof, the clergy retired to the exchequer chamber, and the nobi- 
lity to the inner houſe of the ſeſſion, (the barons and burgeſſes 
keeping their places in the parliament-houſe). The clergy made 
choice of eight noblemen to be on the articles, viz. the Duke of 
Hamilton, the Marquiſs of Montroſe, the Earls of Errol, Marr, Eg- 

lintoun, 


Id, 451 
lintoun, Haddingtoun, Callendar, and Annandale ; and the nobility 
made choice of eight biſhops, viz, the Archbiſhops of Sant An- 
drews and Glaſgow, the Biſhops of Edinburgh, Galloway, Dun- 
keld, Breichen, Caithnes, and Ifles ; which being done, the clergy 
and nobility met together in the inner exchequer-houſe, and, ha- 
ving ſhown their elections to others, the perſons elected, at leaſt fo 
many of them as were preſent, ſtayed together in that room, whilſt 
all others removed ; and they joyntly made choice of eight barons, 
and eight commiſſioners of boroughs, viz. Sir John Gilmour of 
Craigmillar, preſident of the ſeſſion, Sir James Lockhart of Lee, Sir 
James Foulis of Collingtoun, Sir Archibald Stirling of Carden, Sir 
Peter Wedderburn of Gosfoord, Sir Thomas Hamiltoun of Preſton, 

Murray of Polmais, and William Scott of Ardroſs, Sir 
Robert Murray, provoſt of Edinburgh, Maſter John Paterſon of 
Perth, Alexander Wedderburn of Dundee, Gilbert Gray of Aber- 
deen, Duncan Nairn of Stirling, Andrew Carſtairs of Sanct An- 
drews, Andrew Glen of Linlithgow, and William Cunnyingham 


of Air, burgeſles ; ; and then repreſented the whole elections to his. 


Majeſties Commiſſioner, who being ſatisfied therewith, did then, 
with the clergy and nobility, return to the parliament-houſe, where 
the liſt of eight biſhops, eight noblemen, eight barons, and eight 
burgeſſes, being read, it was approven ; and his Majeſties Commiſ- 
loner did add to the liſt the officers of ſtate, and appointed the Lord 
Chancellour to be preſident in the meetings of the Lords of the 
Articles, who are to proceed in diſcharge of their truſt, in preparing 
ot laws, acts, overtures, and ordering all things remitted to them by 


the parliament, and in doing every thing elſe which, by the law 


and praCtick of the kingdom, belonged, or were propper to be done 
by the Lords of Articles at any time bygone. 


L339 No. 
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No. XXII. (Page 106.). 
State of the Repreſentatives from England to the Houſe of Common. 


FORTY counties in England ſend each two members So 
Twenty-five cities, of which Ely ſends none, but London four, 

and all the others two h 1 . ; 50 

One hundred and fixty-ſeven boroughs ſend each two. o 334 
Other five boroughs, viz. Abingdon, Banbury, Bewdly, High- 


am-Ferrers, and Monmouth, ſend each one . Ry $ 
The Cinque Ports, and their dependencies, ſend . 6 16 
Two univerſities ſend each two b . . 


Twelve counties in Wales ſend each one b 
Twelve boroughs, one each . . . .. 
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No. XXIII. (Page 108.); 


Lift of all the Royal Boroughs in Scotland, as divided into their ſeve- 
ral Claſſes or Diſtrifts; in which the precedence of the Boroughs 
of each diſtrict is obſerved, according to the order in which they 
were called in the rolls of the Parliament of Scotland. 


EDINBURGH 


Diſtrict 1. Tain | Diſtrict 5. Perth 

Dingwall Dundee 
Dornochh St Andrews 
Wick Coupar 
Kirkwall Forfar 

2. Inverneſs 6. Anſtruther Eaſter 
Nairn Pitten weem 
Forres Crail 
Fortroſe Anſtruther Weſter 

3. Elgin Kilrenny 
Banff 7. Dyſart 
Cullen Kirkcaldie 
Kintore- Bruntiſland 
Inverury Kinghorn 

4. Aberdeen 8. Stirling 
Montroſe Inverkeithing 
Brechin Dunfermline 
Aberbrothock- Culroſs 
Inverbervie. | Queensferry 


Diſtrict 
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Diſtrict 9, Glaſgow Di.iſtrict 12. Dumfries 
195 Dumbarton i Kirkcudbright | 
Renfrew Annan 
Rutherglen + CLochmaben 
10. Haddington Sanquhar jo: 
Jedburgh 13. Wigton 
Dunbar | Whithorn 
North Berwick New Galloway 
Lauder Stranrawer 
11, Linlithgow 14. Ayr 
Selkirk Irvine 
Lanerk . Rothſay 
Peebles Inverarx 
| Campbelton. 


No. XXIV. (Page 122.) 


Proclamation for Electing and Summoning the Sixteen Peers of Scot— 
land, 


G. R. 


WHEREAS we have, in our council, thought fit to declare 
our pleaſure for ſummoning and holding a parliament of Great Bri- 
tain on the day of next 
enſuing the date hereof; In order, therefore, to the electing and 
ſummoning the Sixteen Peers of Scotland, who are to ſit in the 
Houſe of Peers in the ſaid parliament, we do, by the advice of our 


privy 
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privy council, iſſue forth this our royal proclamation, ſtrictly char- 
ging and commanding all the Peers of Scotland to afſemble and meet 
at Holyroodhouſe, in Edinburgh, on the day 
of next enſuing, between the hours of twelve and 
two in the afternoon, to nominate and chooſe the Sixteen Peers to 
fir and vote in the Houſe of Peers in the ſaid enſuing parliament, 
by open election, and plurality of voices of the peers that ſhall be 
there preſent, and of the proxies of ſuch as ſhall be abſent, (ſuch 
proxies being peers), and producing a mandate in writing, duly 
ſigned before witneſſes, and both the conſtituent and proxy being 
qualified according to law. And the Lord Clerk Regiſter, or ſuch 
two of the principal clerks of the ſeſſion as ſhall be appointed by 
him tc officiate in his name, are hereby reſpeQively required to at- 
tend ſuch meeting, and to adminiſter the oaths required by law to 
he taken there by the ſaid peers, and to take their votes; and, im- 
mediately after ſuch election made, and duly examined, to certify 
the names of the Sixteen Peers ſo elected, and fign and atteſt the 
ſame in preſence of the ſaid peers, the electors, and return ſuch cer- 
tificate into our high court of Chancery of Great Britain, And we 
do, by this our proclamation, ſtrictly command and require the 
Provoſt of Edinburgh, and all other the magiſtrates of the ſaid city, 
to take ſpecial care to preſerve the peace thereof during the time of 
the ſaid election, and to prevent all manner of riots, tumults, diſor- 

der, and violence. And we ſtritly charge and command, that this 

our royal proclamation be duly publiſhed at the market-croſs of 
Edinburgh, and in all the county towns of Scotland, twenty-five 


days at leaſt before the time hereby appointed for the meeting of 
the ſaid peers to proceed to ſuch election. 


Witneſs ourſelf at Weſtminſter, the _ day 


of in the year of our reign. 
GOD SAVE THE KING! 


Proclamation, 
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Proclamation, on the death of one of the Sixteen Peers, for electing 
another. 


G. R. 


WHEREAS Earl of who was duly 
eleted, and returned, to be one of the Sixteen Peers of Scotland, 
to ſit in the Houſe of Peers, in the preſent parliament of Great Bri. 
tain, is ſince deceaſed ; In order to the eleQing another peer of Scot- 
land to fit in his room, we do, by the advice of our privy council, 
iſſue forth this proclamation, ſtrictly charging and commanding all 
the peers of Scotland to aſſemble and meet at Holyroodhouſe, in 
Edinburgh, on the day of 
next, between the hours of twelve and two in the afternoon, to no- 
minate and chooſe another peer of Scotland to fit and vote in the 
Houſe of Peers of this preſent parliament of Great Britain, in room 
of by open election, &c. as in the other, 


No. XXV. (Page 122.). 
Form of a Proxy by a Peer, 


I | by virtue of the power allowed 
by act of parliament to the peers of Scotland, to make proxies for 
nominating and appointing peers whom they ſhall judge fitteſt to fit 


and vote in the Houſe of Peers of the parliament of Great Britain, 
and 
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and in obedience to his Majeſty's proclamation, charging and com- 
manding all the peers of Scotland to meet at Holyroodhouſe, in 
Edinburgh, on 8 next, to nominate and chooſe the 
Sixteen Peers for Scotland, to ſit and vote in the Houſe of Peers of 
the enſuing parliament of Great Britain, do, by theſe preſents, no- 
minate and appoint to be my 
proxy or attorney, to the effect under written, giving, granting, and 
committing full power and commiſſion to my ſaid proxy, for me, 
and in my name, to appear at the enſuing meeting of the peers of 
Scotland, at Holy roodhouſe aforeſaid, for eleding Sixteen Peers of 
Scotland to ſit and vote in the Houſe of Peers of the enſuing par- 
liament of Great Britain, and to do every thing relating thereto, as 
fully, and in every reſpect, as I might or could do myſelf, were I 
perſonally preſent, In witneſs whereof, I have ſubſcribed theſe 
preſents, wrote on ſtampt paper by 

at the day of before 
theſe witneſſes, &c. 


No. XXVI. (Page 122.). 


Form of a Signed Lift by a Peer. 


1 by virtue of the powers allowed 
by act of parliament to the peers of Scotland, to ſend liſts of peers 


whom they ſhall judge fitteſt to fit and vote in the Houſe of Peers 
of the parliament of Great Britain, and in obedience to his Majeſty's 
prociamation, charging and commanding all the peers of Scotland 
:2 meet at Holyroodhouſe, in Edinburgh, on next, 
Mm m ta 
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to nominate and chooſe the Sixteen Peers for Scotland, to ſit and 
vote in the Houſe of Peers, in the enſuing parliament of Great Bri. 
tain, do, by this my litt, name (here the liſt of ſixteen peers are 
inſerted), to ſit and vote in the Houſe of Peers of the enſuing par- 
liament of Great Britain. In witneſs whereof, I have ſigned and 
ſealed theſe preſents, at the day 
of before theſe witneſſes, &c. 


Addreſſed thus: 
To the Lord Clerk Regiſter in that part of Great Britain called 


Scotland, or to his deputy, or deputies, officiating at the enſuing 
meeting of the peers of Scotland, at Holyroodhouſe, for chooſing 


Sixteen Peers for Scotland. 


No. XXVII. (Page 122.). 


Certificate by a Sheriff of a Peer's having qualified himſelf to grant 
a Proxy, or ſend a Signed Lift. 


ET | Eſq; advocate, ſheriff-depute of the 


theriffdom of do certify and declare to the peers 
of Scotland, to be aſſembled in his Majeſty's palace of Holyrood- 
houſe, at Edinburgh, upon the day of next, 
betwixt the hours of twelve and two in the afternoon, to nominate 
and chooſe the Sixteen Peers to fit and vote in the Houſe of Peers, 


in the enſuing parliament of Great Britain, that the Right Honou- 
rable 
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rable | | ah. iN | appeared 
before me, in a fenced court held by me at | 
this day, where I did tender to him the oaths of allegiance and ſu- 
premacy, and declaration againſt Popery, on paper, and oath of ab- 
juration on parchment, which oaths and declaration the ſaid 

did repeat, ſwear, and ſubſcribe; and I have herewith 
returned the ſaid oaths and declaration, ſo taken and ſubſcribed, as 
ſaid is, as by the act of parliament, made in that behalf, is directed 
and appointed, In witneſs whereof, I have ſigned and ſealed theſe 


preſents, at the day 
of and of his Majeſty's reign the 
year. 


No. XXVIII. (Page 125.). 


Roll of the Peers that was daily called in the laſt Parliament of 


Scotland *. 


DokEs. Athole EARLS, 
Hamilton Montroſe Crawford 
Buccleugh 10, Roxburgh Errol 
Lennox Mariſhal * 
Gordon MARQUISSES, Sutherland 

5. Queenſberry Tweedale 5. Marr * 
Argyle Lothian Monteith 
Douglas 3. Annandale Rothes 
| M m m 2 Mortour, 


* Thoſe marked thus * were attainted for their acceſſion to the rebellion in 1715 
ind the others, marked 4, on account of their being engaged in the rebellion in 1745. 
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Mortoun 418 
Buchan 

10. Glencairn 
Eglintoun 
Caſſilis 

-Caithneſs 
Murray 

15. Nithſdale * 
Winton “ 
Linlithgow * 
Hume | 
Perth * 

20, Wigt Dan 
Strathmore 
Abercorn 
Kelly 
Hadingtoun 

25. Galloway 
Lauderdale 
Seaforth * 
Kinnoul 

. Loudoun 

50. Dumfries 
Stirling 
Elgin 
Southeſk * 
Traquair 

3Zo Ancrum 
Wemyſs 
Dalhouſie 
Airly * 


indlater 


45. Selkirk 


40. Carn wa! 
Callender“ 


Leven 
Dyſert 
Panmure * 


Northeſk 
Kincardine 
Balcarras 
Forfar 

So. Aboyne 
Newburgh 
Kilmarnock * 
Dundonald 
Dumbarton 


55. Kintore 
Breadalbine 


Aberdeen 
Dunmoir 
Melvile 

60. Orkney 
Ruglen 
March 
Marchmont 
Seafield 

65. Hyndford 
Cr omarty ＋ 
Stair 
Roſeberry | 
Glaſgow 

70. Portmore 
Bute 


74. Ilay - 


VIsCOUNTS. 
Falkland 
Dunbar 
Stormont 
Kenmure 4 

Zo Arbuthnot 
Kingſtoun * 
Oxford 
Irvine 
Kilſyth * 

10. Dumblain 
Preſtoun 
Newhaven 
Strathallan Þ 
Teviot 

15. Duplin 
Garnock 

17. Primroſe 


Lomps. 
Forbes 
Saltoun 
Gray 
Ochiltree 

5. Cathcart 
Sinclair * 
Mordi agtoun 
Semple 

Elphinſton 


AXPIPOEVYNTDqI AX. 


Elphinſton, Madertzie 

10. Oliphant Couper 

| Fraſer of Lovat F 23. Napier 
Borthwick Cameron 
G ä Cramond . 
Torphichen Reay _ 

15. Spynie e Forreſter 
Lindores 30. Pitſligo 1 
Balmerinoch F . Kirkcudbright 
Blantyre  - Fraſer 
Cardroſs Bargeny 

20. Cranſtoun Banff 
Burleigh * 35. Elibank 
Jedburgh Halkertoun 
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40. Rollo. 


ie Y 
o F 


Colvil 
Ruthven 


Rutherford _ 
Beilenden, ; 


45. Newark 
Nairn * 


Eymouth 


Kinnaird 


49. Glasford 


No. XXIX. (Page 1 26.). 


* 


1 
a * 


Certificate or Return, by the Clerk Regiſter, or Clerks of Seſſion, of 


the Sixteen Peers choſen. 


AT Holyroodhouſe, the 


day of 


in obedience to his Majeſty's royal proclamation, of the date at St 


James's the ' day of 


commanding all the 
peers of Scotland to afſemble and meet at this place this day, be- 


tween the hours of twelve and two in the afternoon, to nominate 


and chooſe the fixteen peers to fit and vote in the enſuing parliament 


of Great Britain, which is to be held on the 
next: We and 


day of 


Eſqrs. 


wo of the principal clerks of ſeſſion, by virtue of the commiſſion 


granted 
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granted to us by the mene eee Tec r aut nen 
clerk regiſter of Scotland, dated © 11 | . 
and A in the books of council and fellion 
appointing us to officiate in his name at the fait 
NE of the peers, do hereby certify and atteſt, that, after the 
oaths and declaration required by law to be taken by the peers pre. 
ſent were adminiftered to them, and their votes, with thofe of the 
proxies, and ſigned liſts of the abſent peers, collected and examined, 
(here the names of the ſixteen peers are inſerted) were elected to fit 
and vote in the Houſe of Peers in the enſuing parliament of Great 
Britain. In witneſs whereof, we have ſigned and ſealed thefe pre- 


fents with our hands, in preſence of the peers electors, place and 
time above mentioned. 


No. XXX. (Page 163.). 


Warrant by Queen Mary to the Sheriff of Aberdeen, in 1548, for 
extending or retouring all the lands of that county. 


MAR Y, by the grace of God, Queen of the Scots, to our ſhe- 
riff of Aberdeen, and to his deputes, greeting : Forſameikleas our 
deareſt couſin and tutor, James Earl of Arran, Lord Hamilton, &c, 
protector and governor of this realm, and Lords of our ſecreit coun- 
cil, underſtanding that our auld enemies of England intend the 
ſpring of this year to invade our realm with all their force and 
power, whitk may not goodlie be reſiſted without an general tax of 
men and money, as have been thought moſt neceſſar to be lifted off 
the haill eftates of the ſame; whilk tax cannot be made till the time 
the ſaid Lords know the value and extent of all the lands within 
our 
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our realm. Our will is herefore, and we charge you ſtraitly, and 
command, that, incontinent thir our letters ſeen, ye pals, with all 
diligence poſſible, and conveen ane condign aſſyſe of the moſt fa- 
mous men within the bounds of your office, and retour be them all 
manner of lands lying within the ſame, as well kirk lands as tem- 
poral lands, and the patrimony of our crown, and others being in 
our hands be reaſon of ward, or otherwiſe, and that the ſaid aſſyſe 
be choſen and ſworn thereto in manner following, viz. the lands 
that gives preſently of yearly maill and duty four pounds, to twen- 
ty ſhillings of old extent, general and univerſal, without any ex- 
ception or regard to any retour paſſit a- before; and that ye bring 
and produce before us, our ſaid tutor and governour, and Lords 
foreſaid, your retour made in manner above written, to our borough 
of Edinburgh the 20th day of January inſtant, under the pain of 
rebellion, and putting you to our horn; and give ye failzie therein, 
the day being paſt, ye be denounced our rebel, and put to our horn. 
And on likeways, that ye command and charge the barons and 
landed men dwelland within the bounds of your ſaid ſheriffdome, 
to conveen with you at ſick day and place as ye ſhall appoint unto 
them for making of the ſaid retour, under the pain of rebellion ; 
and, if they failzie therein, that ye denounce them that diſobeys, our 
rebels, and put them to our horn, and eſcheat and inbring all their 
moveable goods to us for their contemprion, as ye will anſwer to us 
thereupon, to the execution of your office, delivering thir our let- 
ters be you duly execute and indorſit again to the bearer. Given 


under our ſignet at Strivling, the third day of January, and of our 
reign the ſeventh year, 1548. 


Per dominos ſecreti concilii. 
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No. XXXI. (page 173.) 


, 


Retour of the Mill and Mill Lands of Garridden, dated November ;, 
1547. | 


HAC inquiſitio faQta fuit in praetorio burgi de Linlithquoy, 
coram honorabili viro Henrico Forreſt, ' vicecomite ejuſd. deputat. 
quinto die menſis Novembris, anno Domini JMVCXLV11, per hog 
probos patriae ſequen. Robertum Wotherſpoun de Weſterag de O- 
gilface, Petrum Kornewall de Ballinhard, Andream Roſs de Ward- 
law, Georgium Hamiltoun in Meidhop, Jacobum Kaa ballivum 
burgi de Linlithquow, Petrum Newlandis ejuſdem ballivum, pe- 
trum Hamiltoun filium et haeredem apparen. Alexandri Hamiltoun 
de Baithcat, Willielmum Craufurd in Kynneil, Johannem Wil- 
ſoun de Scottiſtoun, Alexandrum Hamiltoun in Baithcat, Wil- 
telmum Hamiltoun in Boggheid, David Kyncaid in lie Coittis, 
Johannem Gudlet in Strabrok, Robertum Jameſoun burgen, 
de Linlithquow, Patricium Auld ejuſd. burgen. Petrum Pol- 
wert, et Robertum Spadye. Qui jurati dicunt quod quondam Wil- 
lielmus Danyelſtoun, burgen. burgi de Linlithquow, pater Jacobi 
Danyelftoun latoris praeſentium, obiit ultimo veſtitus et ſaſitus ut 
de ſeodo, ad pacem et fidem ſupremae dominae noſtrae Scotorum 
Reginae, de totis et integris illis novem terrarum acris jacen. circa 
praeſeriptum burgum de Linlithquow, viz. ſex acris earund. jacen. 
contigue invicem in lie Magdalenſyd, inter terras hoſpi beatae Ma- 
riae Magdalanae pertinen. et ſpectan. ex Orientali et Auſtrali par- 
tibus, terras pertinen. altari Sancti Johanni Baptiſtae infra eceleſi- 
am parockialem de Linlithquow fituat. ex occidentali, et ſtratum 
publicum regium ex boreal: partibus, quas Katerina Hamiltoun re- 

licta 


— 
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Iita quond. Thomae Pettygrew leonis armcrum regis, occupabat ; 
et tribus acris terrarum earundem per quond. Joannem Spens oc- 
cupatis, una acra jacen. in et prope ſeu juxta locum lie Madon- 
zaird appellat, inter terras praefati quondam Willielmi ex occi- 
dentali, terras quondam Willielmi Hamiltoun in Pardowane ex 
oriental, unum torrentem vocat. Belliſburne ex auſtrali, et ter- 
ras de Berniſhyle dicto Willielmo pertinen. ex boreali parti- 
bus, et aliis duabus acris terrarum jacen. contigue in Berniſhyle, 
inter terras pracfat. quond. Willielmo Hamiltoun in Pardow- 
ane pertinen. ex auſtrali et orientali, terras quond. Johanni 
Danyelſtoun rectori de Dyſart ſpectan. ex boreali, et ſtratum regi- 
um publicum ducen. ad portum de Blackneſs, ex occidentali parti- 
bus; cum ſuis pertinen. jacen. infra vicecomitatum de Linlithquow 
praedia. Ac etiam de advocatione, donatione, et jure patronatus 
Capellaniae ſeu altaragii altaris omnium ſanctorum infra dictam ec- 
eleſiam parochialem de Linlithquow ſituat.; necnon, de toto et in- 
tegro molendino baroniae de Carriddin, nuncupat. lye Louchmyln, 
cum monte vocat. Mylnhyll, una cum aqueductu ſeu paſſagio dict. 


in vulgo lie Wattergang, lacus ſupremae dominae noſtrae reginae 


de Linlithquow, ac etiam lie Sukken, divoriis, et aſtrictis multuris 
totalis et integrae praefatae baroniae de Carriddin, cum ſingulis ſuis 
pertinen. jacen. infra dictam baroniam de Carriddin, per annexati- 
onem, et infra vicecomitatum de Linlithquow antedict. Et quod 
dictus Jacobus eſt legittimus et propinquior haeres ejuſd. quond. 
Willielmi patris ſui, de dictis novem acris terrarum, cum advocati- 
one, donatione, et jure patronatus cape!laniae ſeu altaragii omnium 
ſanctorum, infra praefatam ecclefiam parochialem de Linlithquow 
fituat : Necnon de dicto molendino baroniae de Carriddin, nuncu- 


pat. lie Louchmyln, aqueductu, paſſagio, et lie Sukken, divoriis, et 


aſtrictis multuris totalis et integrae praefatae baroniae de Carid- 
din, cum ſingulis ſuis pertinen. Et quod eſt legittimae aetatis, et 
quod dictae novem acrae terrarum, cum advocatione, donatione, et 
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jure patronatus praefatae capellaniae ſeu altaragii, et ſuis pertinen. 
valent nunc per annum treſdecem ſolidis, et quatuor denariis mo- 
netae regni Scotiae, et tempore pacis valuerunt quatuor ſolidis ejuſd. 


monetae. Et quod dict. molendinum, cum monte vocat. Mylnhill, 
aqueductu, caeteris praeſcriptis eid. molendino ſpectan. et ſuis per- 
tinen. valent nunc per annum quatuor libris, et decem ſolidis mo- 
netae antedictae, et tempore pacis valuerunt quadraginta ſolidis ejuſd. 
monetae, Et quod dictae novem acrae terrarum, cum advocatione, do- 
natione, et jure patronatus praefatae capellaniae ſeu altaragii, et 
ſuis pertinen, tenentur in capite de ſuprema domina noſtra Scoto- 
rum Regina, tanquam immediata domina ſuperiore earund. redden- 
do ei inde annuatim treſdecim ſolidos et quatuor denarios, ad duos 
anni terminos, Penthecoſtes et Sancti Martini in hyeme, per equa- 
les portiones, nomine feodifirmae tantum. Et quod dict. molen- 
dinum, cum monte, aqueductu, lie Sukken, et aſtrictis multuris, et 
pertinen, tenentur in capite de Jacobo Cokburne de Langtoun, ba- 
rone praefatae baroniae de Carriddin, tanquam immediato ſupe- 
riore eorund. per ſervicium feodifirmae, reddendo ei inde annua- 
tim quatuor libros, et decem ſolidos monetae ſupraſcript. ad duos 
uſuales terminos ſupraſcript. per equales portiones nomine feodi- 
ſirmae tantum: Et quod dictae novem acrae terrarum cum advoca- 
tione, donatione, et jure patronatus praeſcript. capellaniae, nunc ex- 
iſtunt in manibus ſupremae dominae noſtrae Reginae, ratione non 


introitus, tanquam in manibus domini ſuperioris earund. Et praefa- 


tum molendinum, cum monte, aqueductu, et aſtrictis multuris, ex- 
iſtunt in manibus batonis ſupraſcript, de Carriddin, ratione qua ſu- 
pra: Et quod dictae terrae, advocatio, donatio, et jus patronatus 
capellaniae antedictae, et praefatum molendinum, cum cacteris ciſd. 
ſpectan. antedictis fuerunt in manibus dominorum iuorunm ante— 
dictorum, reſpective, per ſpatium octo hebdomadorum ultimo elapl, 
aut circiter, ratione ead. ante confectionem pracientium, per deceſ- 
ſem dicti quond. Willielmi ſui patris, ultimi domin! hacreditarii, 

poſſeſſoris 


=>. 


£ 


W Ho 
poſſeſſoris hujuſmodi, in defectu praenominati Jacobi ſui veri legit- 
timi haeredis eorund. jus ſuum ad ead. huc uſque minime perſe- 
quentis. In cujus rei teſtimonium ſigilla quorund. dictae inquiſtti- 


oni interexiſten. ſub incluſione brevis, ſigillo dicti vicecomitis ante- 
dict. pracſentibus ſunt appenſa, anno menſe die et loco praeſcriptis. 
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Act of the Parliament 168 f. 


Af for Rectiſication of Valuations, and declaring Coal and Salt not to- 
bear any part of the Supply. 


THE King's Majeſty, and eſtates of parliament; taking to 
their conſideration ſeveral petitions addreſſed to them, complaining 
of the inequalitie of the valuation of lands in diverſe ſhires, ſeveral 
lands being exorbitantly valued, and others far below the true va- 
lue, doe hereby authorize the Lords of his Majeſties privy council, 
upon application: to be made to them by the commiſſioners of ſup- 
ply in any of the ſhires, or major part of them, to grant warrand 
and commiſſion to the commiſſioners of ſupplie or exciſe, or ſuch 
others as they ſhall think fitt, to take tryel of ſuch inequal valua- 

tions, and, after tryel, to revalue and rectify the valuation of the 
ire: And it is hereby declared, that coal and falt is not to bear 
any part of the ſupplie, providing always that the total of the ſhire 
be keeped entire, without any diminution ; and his Majefties privy 
council are hereby authorized to name and appoint commiſſioners 
of exciſe or ſupplie in the ſeveral ſhires as they ſhall find caufe, 
upon application of a quorum of the commiſſioners. 

Nnn2 No. 
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No. XXXIII. (page 2 10.). 
Minute of Parliament of the 18th of Auguſt 1681. 


T HE which day was produced ane letter by his Royal Highnes, 
direct by his Majeſty to him, which was appointed to be recorded, 
whereof the tenor follows, (ſupraſeribitur), Charles R. Moſt dear, 
and moſt entirely beloved brother, we greet you well: Being in- 
formed, that, by the 10iſt act of the 7th parliament of our royal 
predeceſſor, King James the firſt, it doth clearly appear that the 
ſhire of Kinroſs ſhould be repreſented in parliament, and that, by 
the records of parliament, it is evident that the ſame was till re- 
preſented by its commiſſioner accordingly, till almoſt all the ſhire 
(being a very ſmall one) came to belong to the Earl of Mortoune 
and the Lord Burleigh, who being themſelyes noblemen, did in par- 
liament repreſent their own lands; but that now, Sir William Bruce 
of Balcaſkie having acquired the Earl of Mortoun's intereſt, (which 
is the far greateſt part of the ſhire), and having likewiſe a commiſ- 
ſion from the reſt of the freeholders thereof, doth crave that he may 
repreſent that ſhire in parliament, according to former cuſtom, found- 
ed upon the ſaid act and records; and we being well ſatisfied with 
the dutiful deference ſhown to us by the ſaid Sir William, in the 
proſecution of that his right, it is now our will and pleaſure, ard 
we do hereby authoriſe and require you, to cauſe him to be enrol- 
led and called in this parliament, to the effect the ſaid ſhire may en- 
joy its old privilege of being repreſented in parhament by its barons, 
as fully as it has been at any time heretofore, and as freely and 

ſully 


fully, in all reſpeAs, as any other ſhire doth, or may enjoy, the like 
privilege of being repreſented by a commiſſioner in parliament ; and 
for preventing of all queſtions and debates hereafter in this affaire, it 
is our further will and pleaſure that you cauſe theſe preſents to be 
regiſtrated in the records of that our parliament, and that authentick 
copies hereof may be given to the ſaid Sir William Bruce, and ſuch 
as hereafter ſhall happen to be elected commiſſioners for that ſhire, 
whenever he, or any of them, ſhall have occaſion to call for the 
fame; for doing of all which, this ſhall be to you, and all others 
that may be therein concerned, reſpectively, a ſuthcient warrant. 
And ſo we bid you heartily farewell. Given at our court, at Wind- 
ſor Caſtle, the 13th day of Auguſt 1681, and of our reign the 33d 
year. | . 


No, XXXIV. (Page 303.). 


Form of the Writ to the Sheriffs upon the Calling of a Parhament, 


GEORGTIUS, Dei gratia, Magnae Britanniae, Franciae, et 
Hiberniae, Rex, fidei defenſor, vicecomiti comitatus de 
ſalutem. Quia de aviſamento et aſſenſu concilii noſtri, pro quibuſ- 
dam arduis et urgentibus negotiis, nos, ſtatum et defenſionem regni 
noſtri Magnae Britanniae, et eccleſiae, concernentibus, quoddam 
parliamentum noſtrum, apud civitatem noſtram Weſtminſter 


die proximo futuri, teneri ordinavimus; et ibidem, 


cum praelatis, magnatibus, et proceribus, dicti regni noſtri, collo- 
quium habere, et tractatum; tibi praecipimus, firmiter injungendo, 
quod immediate, poſt debitam notitiam prius inde dandam, unum 
ilitem, gladio cinctum, magis idoneum et diſcretum comitatus prae- 

dict. 
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dict. per liberetenentes ejuſdem comitatus, qui electioni hujuſmodi 
intererunt, ſecundum formam ſtatuti in eadem caſu editi et proviſi, 
eligi facias. Tibi etiam praecipimus quod de quolibet regali burgo 
comitatus praedict. unum commiſſionarium, ad elegendum unum 
burgenſem, pro claſſe, five diſtrictu, de diſcretioribus, et magis ſuffi- 
cientibus, libere et indifferenter, juxta formam ſtatuti inde editi et 
proviſi, eligi facias, Et nomina eorundem militis et burgenſis, qui 
tibi forent retornata per clericos ad inde appunctuatos, in quibuſ- 
dam indenturis inter te et illos reſpective conficiendis, licet hujuſ- 
modi elegentes praeſentes fuerint, vel abſentes, inſeri, eoſque ad 
dictos diem et locum venire facias. Ita, quod idem miles et bur- 
genſis plenam et ſufficientem poteſtatem habeant ad faciendum et 
conſentiendum his, quae tune ibidem, de communt concilio. dicti 
regni noſtri (favente Deo), contigerint ordinari ſuper negotiis ante- 
dictis. Ita quod, per defectum poteſtatis hujuſmodi, ſeu propter 
improvidam electionem militis et burgenſis praedictorum, dicta ne- 
gotia infecta non remaneant quovis modo. Nolumus autem quod 
tu, nec aliquis alius vicecomes dicti regni noſtri, aliqualiter fit elec- 
tus. Et electiones illas, quae tibi forent certificatae et retornatae, ut 
praefertur, nobis in cancellariam noſtram ad dictos diem et locum, 
certifices juxta formam ſtatuti, una cum hoc breve. Teſte meipſo 
apud Weſtminſter die anno regni 
noſtri 


Written on the tagg thus: 


Vicecomiti comitatus de pro elegendo ad parlia- 
mentum die proximo tenendum *. 


No. 


* When a writ iſſues for ſupplying a vacancy during the courſe of a parliament, n 
mentions how the vacancy was occaſioned, and is confined to the ſingle election then 
to be made, whether of a knight of a ſhire, or of a burgeſs. 


No. XXXV. (Page 305.). 
Form of a Sheriff*s Intimation of a Writ, 


WHEREAS the parhament of Great Britain, by their a& for 
rendering the Union of the two kingdoms more entire and com- 
plete, and for the more uniform and expreſs method of electing and 
returning members of parliament by authority of the ſame, enacted, 
that, when any parliament ſhall, at any time thereafter, be ſum- 
moned or called, the forty-five repreſentatives of Scotland, in the 
Houſe of Commons of the parliament of Britain, ſhall be elected 
and choſen by authority of the Queen, or her ſucceſſors, their writs, 
under the great ſeal of Great Britain, directed to the ſeveral ſheriffs 
and ſtewarts of the reſpective ſhires or ſtewartries, and the ſaid ſe- 
veral ſheriffs or ſtewarts ſhall, on receipt of ſuch writs, forthwith 


give notice of the time of election for the knights or commiſſioners 


for their reſpective ſhires or ſtewartries: And at ſuch time of elec- 
tion, the ſeveral freeholders of the reſpective ſhires ſhall meet, and 
convene at the head boroughs of the ſeveral ſhires or ſtewartries, 


and proceed to the election of their reſpective commiſſioners, or 


knights, for the ſhire or ſtewartry: And the clerks to the ſaid meet- 
ings, immediately after the ſaid elections are over, ſhall preſently 
return the names of the perſons ſo elected, to the ſheriff or ſtewart 
of the ſhire or ſtewartry, who ſhall annex it to his writ, and return 


it with the ſame to the court out of which the writ is iſſued. And 


ſeeing the ſaid writ is come to my hands, whereby I am notified 
that there is a new parliament called to be held at Weſtminſter, the 
day of next enſuing, whereby I am 

commanded, 
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commanded, and firmly enjoined, immediately after, and upon re- 
ceipt of the ſaid writ, to give notice to the whole freeholders with- 
In the ſheriffdom of to the effect they may 
meet and elect one knight, or commiſſioner, for the ſaid ſheriffdom 
of of the moſt fit and diſcreet of the ſheriffdom 
aforeſaid, according to the form of the ſtatute in that caſe made and 
provided, Thele are, therefore, intimating, and making known to 
the haill freeholders and electors of the ſheriſſdom of 
in purſuance of the ſaid acts of parhament, 2 writ iſſued forth to 
us, that they meet and convene at 0 od 6 4 | 
being the day of betwixt the _ 
of twelve and two of the clock in the aha in ; 
in order to ele& their repreſentative of the ſaid ſhire to fit and vote 
in the Houſe of Commons of the parliament of Great Britain, 
which is to meet on the ſaid i Df 17141) © 
next; and ordains intimation hereof to be made at the market-croſs 
of on a market-day following, and at the pariſh 
ebiirchies within the ſhire the next Lord's day, and to be read by 
the precentors immediately after divine ſervice in the forenoon, and 
thereafter affixed on the moſt patent door of the faid churches, 
Given and ſubſcribed at | the | day 
of and of bis Majeſty's reign the * 

year. 1 | 
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No. XXXVI. (Page 305. ). " 

Form of the Execution of the above Hitimation. 
UPON the day of one 
thouſand ſeven hundred and being a market day, and 


market time, betwixt the hours of eleven and twelve forenoon, I 
A. B. ſheriff- officer, paſt, at command of the ſheriff-depute of the 
ſheriffdom of to the market-croſs of the head 
borough of the ſheriffdom thereof, and thereat, after my crying of 
three ſeveral Oyes's, and open proclamation, did publicly read the 
principal intimation 'and ſummons, intimating and ſummoning the 
reſpective freeholders within the ſaid ſherifflom to convene. and 
meet upon that day, at the place, and to the effect therein, and with- 
in mentioned; and after due-proclamation, and public reading there» 
of, I affixed, and left at, and upon the ſaid market-croſs, a printed 
copy, whereof the within is a duplicate. This I did before theſe 
witneſſes, C. D. and E. F. both ſheriff- officers, and hereto ſubſcri- 
bing with me. 
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An execution muſt alſo be made and given in, bearing the offi- 
cer's having delivered copies of the intimation to the precen- 
tors of all the pariſh churches within the ſhire, and their 
being affixed on the moſt patent door of the ſeveral churches, 
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No. XXXVII. (Page 327.) 


Form of the Sheriff 't annexing to the Writ the Return made by the 
Clerk to the Freeholders. 


THE return is made in the form of an indenture between the 
ſheriff and clerk, in the following manner. 


Tuis indenture, made at in a full court, or 
meeting of the ſheriffdom thereof, holden the day 
of — in the year of the 
teign of our Sovereign Lord, George the third, by the grace of God, 
King of Great Britain, France, and Ireland, betwixt an honourable 
man, A. B. Eſquire, ſheriff-depute (or ſubſtitute) of the ſaid ſhire, 
upon the one part, and Mr C. D. clerk elected, to the effect under 
written, by the electors or freeholders of the ſaid ſhire, on the other 
part, witneſſeth, That, according to the form and tenor of the brieve, 
or writ, of our Sovereign Lord, the King, annexed to this indenture, 
proclamation having been lawfully made at the market-croſs of the 
borough of head borough of the ſaid ſhire 
of LESS and at the reſpective pariſh churches within 
the ſame, as the cuſtom is, the electors and freeholders of the ſaid 


of and thoſe who were there preſent being 
ſworn or examined, according to the form, ſtrength, and effect, of 
the ſeveral ſtatutes made and provided thereanent, they unanimouſſy 
(or by plurality of voices) elected and choſe F. G. of H. knight, 
reſiding within the county, girt with a ſword, habile, fat, and diſcreet, 


giving 


* 
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giving and granting to the aforeſaid knight full and ſufficient pow- 
er, for himſelf, and the whole community of the ſaid ſhire, to do 
and conſent to ſuch things in parliament, as by the common coun- 
cil of the kingdom ſhall happen to be ordained upon the affairs afore- 
ſaid, ſpecified in the ſaid writ. In teſtimony whereof, to the one 
part of this indenture, remaining with the ſaid A. B. to be annexed 
to, and returned with the writ, he the ſaid A. B. and C. D. have ſet 
their hands and ſeals; and to the other part of the ſaid indenture, 
remaining with the ſaid C. D. for the uſe of the before mentioned 
ſhire, the ſaid A. B. has alſo ſet his hand and ſeal, place, day, month, 
and year of God, and King's reign, aforeſaid. 


When there is only a return made to the ſheriff of a member to 
repreſent the ſhire, there is wrote and ſigned by him, upon the back 
of the writ, as follows, The execution of the within writ is con- 
* tained in an indenture hereto annexed,” If there is likewiſe a re- 
turn of a burgeſs, the indorſement is in theſe words, © The execu- 


* tion of the within writ is contained in certain indentures hereto 
* annexed,” 


No, XXXVIII (Page 331.). 


Charter of Erection of the Borough of Ayr. 


WILLIELMUS, Dei gratia, Rex Scottorum, epiſcopis, ab- 
batibus, comitibus, baronibus, juſticiariis, vicecomitibus, praepoſitis, 
miniſtris, et omnibus probis hominibus totius terrae ſuae, clericis et 
OO O0 2 laicis, 
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| Jaigis, ſa“utem: Sciant preſentes' et t futurt me, ad novum caſteſſüm 
meum ſuper Are *, burgum feciſſe, et eidem burgo, et burgenſibus 
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meis in eo mnanentibus omnes ibertates; et omnes liberas conſuctu- 


dines conceſliſſe, quas alii burgi mei, et mei burgenſes in eiſdem 
manentes, per regnum meum habent: Aſſedi etiam in eo quolibet die 


Sabbati diem fori: Conceſſi etiam burgenſibus qui illuc venerint ad 


burgum meum inhabitandum, et ibi ſedentes et manentes erunt, ut 
quieti ſint a tolneo, et omni alia conſuetudine, per totam terram meam, 


de dominicis catallis ſuis: Prohibeo itaque firmiter, ne quis in regno 
meo ab aliquo illorum tolneum, aut aliquam aliam conſuetudinem 


de dominicis cattallis ſuis exigat, ſuper meam plenariam forisfactu- 
ram: Conceſſi etiam eidem burgo meo, et burgenſibus meis, qui in bur. 
go illo ſedentes et manentes erunt, quinque nummatas terrae, quae 


pertinent ad villam de Are, per diviſas inferius ſeriptas, ſcilicet de 


Inverdon, ſurſum uſque in Innerpolecurteran, et de Innerpolecur- 
teran, ſurſum uſque ad Crottun, et fic per Curcetan uſque ad caput 
Curcetan, et ſic a capite Curcetan aſcendendo per Bogheſkin, uſ- 
que ad Monedamdereg, et ſic a Monedamdereg per ſicum, uſ- 


que in Monemethonac, et a Monemethonae per ficum, uſque in 
Polecleuan, et fic per Polecleuan uſque in Lochfergus, et a Loch- 
fergus deſcendendo uſque in Doufhat, et a Doufhat deſcendendo 
per ſicum uſque ad rivulum ex orientali parte Drumneſaneill, et 
a rivulo Drumneſaneill deſcendendo uſque in ſicum ex occiden- 
tali parte rivuli illius, et fic per ſicum illum uſque in Poleclon- 
coranguli, et fic per Polecloncoranguli uſque in Douffloch, et inde 
uſque in Pollemulin, et fic per Pollemulin deſcendendo, uſque in 
Are, et fic per Are deſcendendo, uſque in mare: Conceſſi, etiam 
burgenſibus meis ibidem manentibus, ut cum quolibet plaenario tof- 


to ſuo habeant ſex acras terrae, quas de boſcho exterpaverint infra 
predictas 


The Caſtle of Ayr was built by this Prince in 1197; Chr. Mel. 181. Ford. vii. 
59 


predictas quinque nummatas terrae, ad faciendum inde commodum 
ſuum: Redendo annuatim mihi, pro quolibet tofto, et ſex actis terrae 
illi adjacentibus x11 denarios : Mando itaque, et firmiter precipio, ut 
omnes homines qur cum mercantis ſuis, - ad vendendum et emen- 
dum ad-illum praedictum burgum meum venerint, firmam pacem. 
meam habeant, et forum exerceant, et in bene et pace redeant. Pre- 
cipio etiam firmiter, ut apud Mach et Kairnbught, et Loudun, et 
Croſſanctoun, et Lachcalpine, tolneum, et aliae conſuetudines ade 
burgo debentur, dentur, et recipiantur: Prohibeo itaque firmiter, ne 


quis tolneum, aut aliquam aliam conſuetudinem, quas predicto bur- 


go meo de ratione facere debet, ultra predictas diviſas aſportare pre- 
ſumat, ſuper meam plenariam forisfacturam. Si quis vero tolneum, 


vel aliquam aliam conſuetudinem praedicti burgi mei, ultra praedic- 
tas diviſas, aſportare praeſumpſerit, precipio firmiter, ut omnes homi- 
nes infra praedictas diviſas manentes, ſint auxiliantes ſervientibus 
meis, ad adquirendum jus meum, et ad capiendum et attachiandum 
illum qui tolnea, aut aliquam aliam conſuetudinem ad praedictum 
burgum meum pertinentem, ultra praedictas diviſas aſportaverit, vel 


aſportare contenderet. Teſtibus Florentio electo Glaſguen. can- 


cellario meo, Waltero et Will' capellanis meis, Philippo de Valen. 
camerario meo, Roberto de Lundon filio meo, Will' de Boſch, et 
Hugone clericis meis, Will? de Valin, Thoma de Colvil, Reginaldo- 
de Crawford, apud Lanarc xxi die Mau.. 
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No. XXXIX. (page 15 


Fudgment of the Privy Council of Scotland reſpecting the Borough f 
Stirling. i | 


 ANENT the petition given in to the Lords of his Majeſty's 
privy council be John Burd, late bailie of Stirling, and Robert Gibb 
merchant there, for themſelves, and in name and behalf of the true 
Proteſtants and Preſbyterians within the ſaid burgh of Stirling, and 
Sir John Dalrymple of Stair, younger, his Majeſty's Advocate, for 
his Highneſs intereſt, againſt Hew Kennedy, preſent pretended pro- 
volt of Stirling, Alexander Chryſtie, John M*Naw, and James 
Keir, bailies, Patrick Thomſon deacon of the fleſhers, and Thomas 
Cuthberd deacon of the glovers, and the reſt of the town-council of 
the ſaid burgh, ſhewing, That, where the continuation of any ſett 
of people in the office of magiſtracy within any of his Majeſties 
royal boroughs for longer than a year, and the inverting the ancient 
cuſtom and election of magiſtrates and officers, and the threatening 
and menacing of any of the electors, and the endeavouring to pre- 
occupy and ſubdue the crafts and their deacons, by taking them 
obliged not to vote bur for ſuch and ſuch perſons, and the contempt 
of the Lords juſt commands, are crimes of a hye nature, and ſevere- 
ly puniſhable, and particularly. by the 29th act, parliament 5th, 
James III. whereby it is ordained, that the officers in burghs be not 
continued furder then a year, and that the old council ſhould firſt 
choiſe the new, and then both old and new choiſe the officers ; and 
by the 108 act, parl. 14. Ja. III. it is appointed, that the election of 
officers in burghs be without partiality or maſterſhip, eſpecially 
when 
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when the continuation of ſuch perſons in the magiſtracy is mana- 
ged and carried on by perſons ſolemnly engaged upon oath not to 
continue, or be continued in the magiſtraey above the ſpace of two 


years, and when the ſame is done contrair to an at of counſell of 


the ſaid burgh, after a ſolemn deciſion of the Lords of Seffion, finding 
| that the 29th act of parliament 5th, Fames IT. was not in diſuetude, 


and therefore have found and declared, that no perſon ſhould be con- 


tinued by election in the magiſtracy of the ſaid burgh longer than two 
years at once ; nevertheleſs it is of verity, that, upon a repreſenta- 
tion made by the petitioners againſt Hew Kennedy, pretended pro- 
voſt of Stirling, and his accomplices, as men that had purchaſed, by 
letters and recommendations of them to the late King James, the 
places of truſt, and government of the town, as moſt proper and 


fit inſtruments to carry on his Popiſh and arbitrary powers that 


were then on foot, and who thereafter moſt unwarrantably and il- 
legally, for continuing themſelves in the magiſtracy and govern- 
ment of the ſaid place, did not only hinder and marr the free elec- 
tion appointed by the meeting of eſtates, to have been made by the 
community of the ſaid burgh, in the month of June laſt, but alſo, 
by evil practices, obtained themſelves to be continued in their for- 
mer uſurpation, notwithſtanding of the ſeveral proteſtations taken 
by the petitioners againſt them thereanent, whereupon they did ex- 
hibit and preſent to the eſtates of parliament ane bill of complaint 
againſt them, to which they ſtill adhere: As alſo, they have of new, 
at this laſt election, perſiſted in their former, and worſe evil prac- 
tices, to obtain themſelves perpetuate, and continued in the magi- 
ſtracy and government of the burgh, with ane expreſs, avouched, 


government with them, to the manifeſt wrong of the fellow ci- 


tizens, and the ſtirring up of an factious tyranny, to the ruin of the 
ſaid burgh, and the prejudice alſo of the ſecurity and policy of the 


21ſt 


and declared deſign, that no Preſbyterian ſhould ever enter in the 


whole kingdome; whereupon che Lords, by their act, of date the 
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21ſt of Stave laſt, after conſideration of the foreſaid repreſen- 


tation, did ordain the ſaid magiſtrates to allow the petitioners to ſee 
the liſt of the perſons that were to be choſen magiſtrates, counſel. 
lors, and deacons of crafts at Michaelmas laſt, and alſo allowed 
them to be preſent the time of the ſaid election, and take inſru- 
ments againſt any illegal procedure therein, in caſe the faine ſho! uld 
be uſed by the preſent magiſtrates in the election, that the Lords 
might take the ſame to their conſideration, as the ſaid at, of the 
date foreſaid, in itſe!f more ſully bears; according to which ordi- 
nance, the petitioners John Burd and Robert Gibb did appear the 
day of the ſaid election, in preſence of Hew Kennedy, pretended 
provoſt of Stirling, Alexander Chryſtie, John Macnaw, and james 
Keir, baillies, James Ruſſell, late dean-ot-guild, James Baird coun- 
ſellor, and others preſent, and made their objections and proteſta— 
tions upon the ſeveral groſs illegalities there practiſed, as inſttu- 
ments taken thereupon therewith produced will teſtify. Where- 
npon, and conform to the Lords ordinance, and not to mention all 
the particular miſcarriages that there occurred, the petitioners hum- 
bly report and repreſent, that the procedure of the ſaid election was 
moſt illegal, in ſo far as, 129, That, albeit the petitioners did time- 
ouſly intimate and ſhew to the ſaid Hew Kennedy, pretended pro- 
voſt, the council's order, appointing them to tec their lifts, and that 
they had required him to give the ſame, yet they were ſhifted and 
put off, and had no communication thereof till within an hour of 
making the election, which was plain iduſion, in contempt of the 
council's authority, 2ds, And albeit there be ane expreſs act of 
council of the ſaid burgh, dated the 22d of September 1679 years, 
that none of the magiſtrates thereof ſhould continue longer than 
two years at once, and that each counſellor, at his admiſhon, ſhould 
fwear not to infringe the ſaid act, and neitiier to continue himſelf, 
nor to vote to the continuation of any other, which act is ſti!) in 


good obſervance ;. and this ſame pretended Provoſt Kennedy, A! x- 
ande: 
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ander Chryſtie, John Macnaw, and James Keir, the preſent pre- 
tended bailies, and Patrick Thomſon deacon of the fleſhers, 
and Thomas Cuthberd deacon of the glovers, the preſent pre- 
tended deacons have, de facto, ſworn the ſaid oath, as appears 
by the books of the faid burgh ; and, though this was repre- 
ſented by the petitioners at the ſaid election, yet the ſaid pre- 
tended provoſt and bailies, and all that voted for them, did noways 
regard the ſame, but have manifeſtly broke the ſaid act; and the 
ſaids pretended provoſt and bailies plainly perjured themſelves, in ſo 
far as this is now the fourth year that the ſaid Hew Kennedy, pre- 
tended provoſt, doeth moſt wrongouſly continue in the ſaid office, 
and moſt of the pretended bailies and counſellors have, contrary to 
their oath, voted for their continuation, 3tzo, Becauſe there being 
a decreet of declarator given and pronounced by the Lords of Seſ- 
ſion, in foro contradictorio, upon the 27th of January 1681, anent 
the rights and privileges of the ſaid burgh, they expreſsly therein 
found, that the act James III. parliament 5. cap. 29. * Ordaining, 
That officers in burghs be not continued farder then a year, was 
not in diſuetude, and, therefore, that no perſon ſhould be con- 
* tinued, by election, in the magiſtracy of the ſaid burgh longer 
than two years at once ;' as the ſaid decreet inſiſted upon and ob- 
jected at the ſaid election, bears: Yet nevertheleſs, contrary to the 
{aid act of parliament and the faid decreet, the ſaid Hew Kennedy, 
pretended provoſt, is continued in the fourth year, as ſaid- is, where. 
by it is manifeſt, that the foreſaid election was molt illegal and un- 
warrantable, 4a, Becauſe the foreſaid election was no ways free, 
in ſua far as the ſaid Hew Kennedy, pretended provoſt, with his ac- 
complices and his emiſſaries, did threaten the electors, particularly 
James Grame, the conveener, and manifeſtly endeavoured to pre- 
occupy and ſuborn the crafts, and their deacons, and others, by ta- 
king them obliged not to vote for any Preſbeteryan, but to vote for 
their leittis, or as they ſhould hear them vote; which accordingly 
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was done, and the freedom and legality of the ſaid election thereby 


quite ſpoiled. And, laſtly, that, albeit be the foreſaid act of parlia- 


ment, and decreet of declarator following thereon, with the conſtant 
and uninterrupted cuſtomes and ſett of the burgh, it be provided, 
that the old council being filled up, ſhall firſt choiſe the new, and 
that then both old and new ſhall choiſe the magiſtrates and 
officers, which is alſo confirmed by the dayley practice of all 
the elections ſince ſyne; yet it is moſt certain, that, at this laſt elec- 


tion, the old council, without filling up the vacancies therein, did 


firſt choiſe the new counſellors, and then, getting them to their 
mind, did aſſociate the new counſellors with themſelves, and voted 
for the ſupplying of the four vacancies in the old council, that ſo 
the whole might be better packt to carry on their foreſaid illegal 
election: And albeit the late and preſent magiſtrates and council of 
the ſaid burgh were obliged, and did take the oath of alledgance, 
yet the ſamen was done and taken by them, and allowed and ap- 
proven by the adminiſtrators thereof, to be taken by them by an 
particular qualification and reſtriction to their own mind and ex- 
planation; to wit, that they were no longer bound by that alled- 
gance to their preſent Majeſties then they were able to protect them, 
which is expreſsly contrair to the act of parliament, and the duty 
of all loyal ſubjects within the kingdome; and yet ſuch is their 
diſloyaltie, that they have frequently ſince ſyne vaunted and aſſer- 
ted, that they only took the ſaid oath of alledgance with the fore- 
ſaid reſtriction and qualification; and, notwithſtanding of the fore- 
{aid guilt, and of all their illegal procedures, and of the inſtruments 
taken by the petitioners againſt the late magiſtrates and town-coun- 
eil, they proceeded to a new election, wherein they elected and 
choiſed ſeveral of the perſons above named, that thereby they might 
continue that ſett of people in the magiſtracy and council, and alſo, 
elected Chriſtopher Ruſſel bailie, and Robert Allan merchant-coun- 
ſellor, who, as well as the haill forenamed perſons, (James Macnair 

only 


FO ED 2 2£ 48; 
only excepted), had taken the oath not to infringe the ſaid act of 
council, and neither to continue themſelves, nor to vote to the con- 
tinuation in, of any other contrary thereto, and who alſo, with the 
ſaid James Macnair, James Ruſſell, Robert Ruſſells, elder and 
younger, late counſellors, have endeayoured to ſuborne and menace 
the electors; wherethrow the perſons above named are guilty of, 
and have incurred the certification contained in the foreſaid acts of 
parliament, act of town-council, (for obſerving whereof, they, or 
moſt of them, are ſolemnly engaged by their oaths), and decrcet of 
declarator above mentioned, and they are guilty of an open and 
manifeſt contempt of authority, and of inverting the ancient cuſtom 
and manner of election of the ſaid burgh, and of threatning and 
menacing of the electors, and of endeavouring to preocupie and 
fuborn the crafts, and their deacons, and miſinterpreting their Ma- 
jeſties laws, and of an manifeſt riot and oppreſſion, to the violation 
of the publick peace; and therefore ought to be found and declared, 
that the foreſaid election of the preſent pretended magiſtrates and 
town-council of Stirling was illegal, and contrary. to the laws of 
this kingdom, and the particular ſtatutes and conſtitutions of that 
burgh, and ought to be declared void and null, and the perſons a- 
bove named, whether in the old or new council, to be declared in- 
capable to elect, or be elected for this year, but alſo, to amerciat 
and fyne ilk ane of them in the ſum of 

and to be otherwiſe puniſhed in their perſons and goods, to the ter- 
rour of others to do and commit the like in time coming :. And a- 
nent the charge given to the forenamed perſons, defenders, be ſpe- 
cial warrand of the ſaids Lords, to have compeared before them at 
ane certain day, to have anſwered to the ground of the above writ- 
ten complaint, and to have heard and ſcen the foreſatd election de- 
clared void and null, and a new free election to be made, in ſuch 
manner, and at the ſight of ſuch perſons as the Lords ſhould ap- 
Point to overſee the ſamen, and tliat none of the foreſaid perſons. 
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might be capable either to ele&'or be elected this preſent year; and 
to have heard and ſeen ſuch order and courſe taken thereanent ag 
the Lords ſhould think fit, and to have brought with them,” exhibi- 
ted, and produced, in preſence of the ſaids Lords, the foreſaid de- 
creet of declarator, and records of the town- council, as the warrand 
for the citation and execution of the charge given thereupon more 
fully bears: The ſaid John Burd and Robert Gibb, purſuers, com- 
pearand perſonally, with concourſe of his Majeſty's Advocate, for 
his Highneſs intereſt, and Mr Richard Douglas, and Mr David 
Forbes, advocates, their procurators; and the ſaids defenders com- 
pearand alſo perſonally, with Sir Patrick Home and Sir William 
Lockhart, advocates, their procurators, who produced and pave in 
anſwers to the ſaid lybell: The Lords of his Majeſties privy coun- 
cil having conſidered the above libel and complaint, and anſwers 
made thereto, and heard both parties, and their procurators at the 
barr, and having alſo conſidered the acts of parliament made anent 
the election of magiſtrates and officers of burghs, with the act of 
the town-council of Stirling, produced, and the ſaid Hew Kennedy, 
his acknowledgement that he had been two years in the magiſtracy 
immediately before the time he was elected provoſt of the ſaid burgh 
by the poll, be virtue of the act of the committee of eſtates, they 
Fand, that the two years he was in the magiſtracy, be the late 
King's nomination, muſt be computed as the two years allowed to 
him by the act of parliament and act of the town-council, to exer- 
ciſe and officiat as magiſtrate ; and therefore Finds, that he cannot 
be continued as provoſt of Stirling, and declares the election made 
at Michaelmas laſt to be void and null, as to him, and delayed the 
conſideration of the libel, as to the reſt of the defenders, until the 
next day. And the ſaids Lords having likewiſe conſidered the libel 
againſt the reſt of the defenders, they ſind the contravention of the 
act of parliament of King James III. anent the election of magi- 
rates, or the contravention of the ſett, and acts of the town-coun- 
ci 
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cil made thereanent, or the menacing or threatening of the EleQtors 
ielevant, /eparatim, and remitted to a committee of their e own num- 
ber to examine the witneſſes, and ordained the \town- 1 7 to. b. be 
produced, with power to the ſaid committee ih, conſider the fra 


matter, and to report ; and delayed, at that time, to conſider that 


point of the libel, as to the qualification and reſtriction with which 


the defenders took the oath of alledgance, in reſpe& his Majeſty” $ 
Advocate was not preſent ; and the witneſſes cited having com- 
peared at the barr, and made faith, and having thereafter compeat- 
ed, in preſence of the ſaid committee, and being ſolemnly ſworn, 
examined, and interrogat upon the points of the libel admitted to 
the purſuers probation, deponed in manner mentioned in their 
oaths and depoſitions, as the ſamen extant in proceſs bears; and the 
{aids Lords having conſidered the depoſitions of the witneſſes ad- 
duced, with the decreet of declarator above mentioned, and acts of 
the town-council contained in the town court- books, produced by 


the town-clerk, they Find the contravention of the act of parlia- 


ment of King James III. anent the election of magiſtrates, and the 

contravention of the ſett, and acts of the town-council made there- 
anent verrified and proven; and therefore Find, that the election of 
Stirling at Michaelmas laſt was illegal, and contrair to the cuſtom, 
laws, and ſett of the ſaid burgh ; and therefore declares the ſamen 
void and null in itſelf, and the haill defenders incapable either to 
cle, or be elected, as magiſtrates and counſellors for this enſuing 
year; and ordains the remanent of the old council, conſiſting of 
fourteen old magiſtrates and counſellors, to meet and fill up their 
vaccancies, and compleit their council to twenty-one again, and 
thereafter proceed and elect new counſelors and magiſtrates as at 
Vichaelmas, conform to the ſett and laws of the ſaid burgh, theſe 


always hereby declared incapable, being none of them that are to 
be choſen, 
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No. XL. (Page 360.). 


Warrant for a Poll Election in the Borough of Anſtru- 
ther Weſter. e 


At the Court of St Fames's, the 26th day of June 1767, 
PRESENT, 


The King's moſt excellent Majeſty in Council. 


WHEREAS there was ſome time ſince preſented to his Ma- 
jeſty, at this board, a petition of Robert Robb, and others, burgeſſes, 
heritors, and. inhabitants, of the borough of Anſtruther Weſter, in 
North Britain, praying, That his Majeſty would be graciouſly plea- 
ſed to grant warrant for making an eleQtion of magiftrates. and coun- 
ſellors for the ſaid borough, by a general poll of ſuch reſident bur- 
geſſes, heritors, and inhabitants, paying, and liable in public bur- 
dens within. the ſame; and likewiſe a petition of Robert Hunter, and 
other burgeſſes and heritors of the ſame borough, praying, That his 
Majeſty would be graciouſly pleaſed to order a warrant in council 
for reſtoring the magiſtracy and town-council of the ſaid borough, 
by a poll election of the burgeſſes reſident in the burgh, and heri- 
tors bearing part of the public burdens, excluding honorary burgeſ- 
ſes, ſervants, and penſtoners of the town : His Majeſty having taken 
the ſame into conſideration, and received the opinion of his Majeſty's 
Attorney General, the Lord Advocate of Scotland, and his Majeſty's 


Sollicitor 
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Sollicitor General, thereupon, is pleaſed, with the advice of his privy 
council, to order, That, for the reſtoring the peace and good govern- 
ment of the ſaid borough, the inhabitant burgeſſes of the ſaid bo- 
rough, who reſided there on the 18th day of September 1765, and 
heritors who, on the ſaid 18th day of September 1765, were 

liable in, and did bear a part of the public burdens of the ſaid bo- 
rough, (excluding honorary burgeſſes, ſervants, and penſioners, of 
the town, or of any corporation within the ſame, and others who 
are now, or ſhall be, under any legal incapacity of acting at ſuch 
election), be, and they are hereby authoriſed and commanded to aſ- 
ſemble themſelves at the council chamber, within the ſaid borough 
of Anſtruther Weſter, at ten o'clock in the forenoon, upon Wed- 


neſday the 15th day of July next, with continuation of days, of 


which the ſheriff-depute of Fife-ſhire is hereby required to give pu- 
blic notice eight days before the day of election, then and there to 
elect fit perſons, (not exceeding fifteen in number, being the num- 
ber elected at Michaelmas 1764), properly qualified in terms of the 
ſet and uſage of the ſaid borough, to be magiſtrates and town coun- 
ſellors of the ſame; and that the perſons ſo to be elected by a majo- 
rity of the burgeſſes reſident in the ſaid borough, on the ſaid 18th 
day of September 1765, and heritors aforeſaid, ſhall continue from 
that time magiſtrates and counſellors till the uſual time of election 
in the current year, 1707; and that all perſons claiming to vote as 
burgeſſes, do give their burgeſs tickets, or authentic extracts from 
the records of this borough, of their admiſſion to the freedom there- 
of; and that the ſaid heritors do likewiſe give in certificates, under 
the hands of the collector of the public burdens of the ſaid borough, 
or other ſatisfactory evidence, of their being liable in, or bearing a 
part, on the ſaid 18th September 1765, in reſpect of the lands and 
tenements upon which they ſhall claim a right to vote at the poll 
election, and that they are then liable in, and do bear a part of the 
public burdens of the ſaid borough of Anſtruther Weſter, fix days 
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at leaſt before the day of election, to the ſaid ſheriff - depute, or his 


clerk, that their names may be called before the election: And that 
the ſheriff-depute of Fifeſhire, (within which the borough Hes), the 
ſheriff. depute of Perth-ſhire, and the ſheriff-depute of Mid-Lothian, 
being the two adjoining counties to Fife-ſhire, or any two of them, 
be, and they are hereby authoriſed and required to attend, overſee, 
and direct, ſuch election, according to law, and the rules uſed to be 
obſerved in ſuch caſes, and to form an authentic inſtrument there- 
upon under their ſubſcription manual, to be reported to his Majeſty 
in council, for his royal confirmation; and that they do adminiſter 
to the electors, before they be admitted to poll, the oaths appointed 
by law to be taken in Scotland, by the electors, at ordinary eleQions 
of magiſtrates, and likewiſe the oath againſt bribery and corruption, 
if required by any perſon having a right to vote at the ſaid election. 
Of all which the perſons aforenamed, and all others whom it may 
concern, are to take notice, and pay due obedience hereto. 


No. XLI. (Page 360.) 
Precept from a Sheriff to a Borough, 


A. B. Eſquire, ſheriff-depute (or ſubſtitute) of the 
county of to 
the magiſtrates and town- council of the borough of 
Whereas, by a writ of election to the parliament te: be holden at 


Weſtminſter on the day of 
directed to me, and bearing teffe the day 
of Lam commanded, that, of every royal 


berough 
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borough of the aforeſaid county, I freely and indiſſerently cauſe to 
be elected one commiſſioner, to elect one burgeſs of the moſt diſcreet 
and ſufficient, for the claſs or diſtrict, according to the form of the 
ſtatutes thereupon made and provided, as in the ſaid writ, at more 
length, is contained: Herefore, I require and ordain you, that, with 
all convenient ſpeed, ye freely and indifferently elect one commiſ- 
toner, (in the ſame manner as you was in uſe to elect commiſſioners 
to the parliament of Scotland), in order to elect a burgeſs for the 
claſs or diſtrict of boroughs whereunto your borough does belong, 
of the more diſcreet and ſubſtantial men; and that ye order the ſaid 
commiſſioner, ſo to be elected by you, to repair to 

the preſiding borough of the ſaid claſs or diſtrict, upon the 

day of (being the thirtieth day from the tee of the 
ſaid writ), and then and there to ele the ſaid burgeſs to parliament, 
according to the form of the ſtatutes thereupon made and provided, 
and in terms of the ſaid writ. Given under my hand and ſeal, 


at the day 
of ſeventeen hundred and 
years, and of his Majeſty's reign the year, 


No, XLII. (Page 363.). 


Commiſſion from a Borough to a Commiſſioner cr Delegate to vote for a 
Lurgeſs to ſerve in Parliament. 


IN a council of the borough of holden 
in the court-houſe thereof, being the ordinary place where the coun- 
ei uſes to ſit, the day of 
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one thouſand ſeven hundred and years; The 
which day, the magiſtrates and council of the ſaid borough of 
being convened, in obedience to a precept 


directed to them by | | Eſq; 
ſheriff-depute of the ſheriffdom of of 
date the day of requiring 


them to ele& a commiſſioner for the ſaid borough, as they uſed for- 
merly to ele& a commiſſioner to the parliament of Scotland, and 
ordering the ſaid commiſſioner to meet within the town-houſe of the 
borough of being the preſiding borough of 
the claſs or diſtrict, upon the day of 

at twelve of the clock in the forenoon, with the reſt of rhe com- 
miſſioners choſen for the ſeveral boroughs of the ſaid diſtrict, and 
there to vote for and ele a burgeſs out of the diſcreeteſt and moſt 
ſufficient, freely and indifferently, for repreſenting the ſaid diſtri 
in the enſuing parliament of Great Britain, to be held at Weſtmin- 


Ker upon the day of 
next, by a writ directed to the ſheriff of the ſhire of 
bearing date at Weſtminſter, the day of 


laſt; The ſaid magiſtrates and council being all qualified conform 
to law, and having heard read the act of parliament againſt bribery 
and corruption, did unanimouſly, (or by a majority), elect and 
chooſe, and hereby ele& and chooſe 

whom they teſtify to be a man fearing God, of the true Proteſtant 
religion, now publicly profeſſed, and authoriſed by the laws of this 
realm, expert in the common affairs of this borough, and a burgeſs 
thereof, their very lawful and undoubted commiſhoner, to-the effect 
under written, giving, granting, and committing, to him, their full 


power, for them, and in their names, and upon their behalf, to 
meet and convene within the ſaid town-houſe of - 
as being the preſiding borough of the claſs or diſtrict of bar 


whereof this borough 1s one, upon the ſaid day 
of 
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df inſtant, with the reſt of the commiſſioners 
choſen for the ſeveral boroughs of this diſtrict, and there to vote for 
and elect a burgeſs of the ſaid claſs or diſtrict, out of the diſcreeteſt 
and moſt ſufficient, freely and indifferently to repreſent the ſaid 
diſtrict in the parliament of Great Britain, appointed to be held at 
Weſtminſter the ſaid day of 

next, promiſing to hold firm all and whatever things their ſaid com- 
miſſioner does in the premiſſes; and ordain the clerk to give out an 
extract of the above commiſſion, and to affix the ſeal of the bo- 
rough thereto. Extracted forth of the council record, and the ſeal 

of the borough is hereto affixed by me, 


(Signed) Clerk. 


No. XLII. (Page 378.). 


Indenture between a Sheriff and a Clerk of a preſiding Borough, 


THIS Indenture, made at the borough of the 
day of one thouſand ſeven hundred and 
years, and of the reign of our Sovereign Lord, &c. the 
year, betwixt A. B. Eſq; ſheriff-depute (or ſubſtitute) of the ſhire 
of on the one part, and C. D. common clerk of the 
borough of and clerk to the election of a burgeſs to 
ſerve in parliament for the claſs or diſtrict after mentioned, ſpecial- 
ly appointed to make the return of the ſaid election, conform to the 
ſtatutes made on that behalf, on the other part, witneſſeth, that, 
by virtue of his Majeſty's writ of election, bearing teſte the 
day of laſt, directed to the ſheriff of the ſaid ſhire of 
and to the ſheriffs of the ſhires of and and of the ſaid ſheriffs, 
their ſeveral precepts thereupon, directed to the boroughs of 
tor chooſing each of them a commiſſioner or delegate, to the effect 


Qqqa under- 
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underwritten, and ordering the reſpective commiſſioners to meet at 
the ſaid borough of as the preſiding borough for the 
time, of the claſs or diſtrict of boroughs above mentioned, upon the 
day and date of theſe preſents, being the thirtieth day after the 
teſde of his Majeſty's writ of election aforeſaid, and to chooſe a bur. 
gels for the ſaid diſtri to repreſent them in the enſuing parliament, 
to be holden at the city of Weſtminſter upon the day 
of next: The commiſhoners choſen for the boroughs 
aforeſaid, being this day met in the council-houſe of the ſaid bo- 
rough of | the preſiding borough at the ſaid election, 
did, by an unanimous vote (or by a majority of votes) of the ſaid 
commiſhoners, who produced commiſſions duly authenticated, free. 
ly and indifferently chooſe and elect E. F. Eſquire, a burgeſs of the 
borough of to attend and ſerve in the enſuing parlia- 
ment of Great Britain, for the ſaid claſs or diſtrict of boroughs a- 
bove mentioned, giving and granting to the ſaid E. F. full and ſuf- 
ficient power for himſelf, and the commonalty of the ſaid claſs or 
diſtri, to do and conſent to thoſe things which then and there ſhall 
happen, by the common council of the kingdom, (by the bleſſing of 
God), to be ordained upon the affairs mentioned in the ſaid writ. 
In witneſs whereof, to the one part of theſe preſents remaining with 
the ſaid A. B. Eſq; to be annexed to, and returned with, his Majeſty's 
writ of election, direced to the ſheriff of the ſaid ſhire of 
he the ſaid A. B. and C. D. have ſet their hands and ſeals; and to 
the other part remaining with the ſaid C. D. for the uſe of the di- 
ſtrict of boroughs before mentioned, the ſaid A. B. has alſo ſet his 
hand and ſeal, place, day, month, year of God, and King's reign 


aforeſaid 4. 
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When a burgeſs is to be choſen to ſupply a vacancy happening during the courle 


of a parliament, there is neceſſarily an alteration in the form of the ſheriff's precept, 
of the commiſſions granted by the ſeveral boroughs to their commifioners or delegates, 
and of the indenture between the ſheriff and the clerk of the preſiding borough. 
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No. XLIII. (Page 397 .). 


Commiſſion to John Bell to the Parliament for the Borough of Clas 


20w, 1081, 


BE it knoune to all men be thir preſent Ires, us the proveiſt, 


baillies, and counſell of the burgh of Glaſgow : Forſuameikle as the 
King's moſt excellent Majeſtie hes, by his proclamatioune, given at 
Whythall the eight of Juni laſt, having indytted ane parliament to 
be holdin att Edinburgh ye twentie-eight of Julii jaivi, &c. eightie- 
ane yeares, does requyre and command all Archbiſchops, Duks, 
Marqueiſes, Earles, Viſcounts, Lords, and Officers of Stait to be 


pnt and attend that dyett, and all the ſchirreffs in the rexive ſhyres, 


and their deputs, to call and convein all the frieholders in the rexive 
ſhyres, to the end, that, according to ye lawes and acts of parlia- 
ment, elections may be made of fitt perſones to be commiſſioners 
for the ſaid parliament; as alſo, the royall burrughs ro mack choyſe 
of commiſſioners accordingly, and them, and all perſones having 
intereſt, to attend the ſaid parliat, under ye paines conteined in the 
lawes made thereanent, as the ſaid proclamatioun beires: Wher— 
for, and in obedience to tlie ſaid proclamatioun, to have nominated, 
conſtituted, and appointed, as we the ſaid magiſtrats and counſell 
of ye ſaid burgh of Glaſgow nominat, conſtitut, and appoynt John 
Bell, preſent proveiſt of the ſaid burgh of Glaſgow, our laull com- 
miſſioner for the ſamyne burgh to the ſaid parliament, giving, 
cranting, and committing to him our full, frie, plaine power, ex- 
preis bidding, mandament, and charge for us, and in our names to 
meit and convein with ye remanent commiſſioners of parliament att 
the 
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the ſaid burgh of Edinburgh the ſaid twentie- eight day of Julii nixt, 
and there to ſitt, treat, vott, and conclud upon all and everie heid, 
poynt, and artickles fall happin to be proponed in the ſaid parliat, 


in ſua far as may concerne the honor and ſaiſſtie of ye King's moſt 


excellent Majeſtie, ye good of his ſervice, and the peace of this his 
Majeſties kingdome, and generallie all and ſundrie uyr things neid- 
full to be done, to doe and exerce yranent, holding firme and ſtable 
all and qtſomever our ſaid commiſſioner does in the premiſſes. In 
witnes qrof, thir pntis are ſubt be George Anderſone, our com- 
moune toune- clark, att our command, att Glaſgow this twentie- fyft 
day of Junii jaivi, &c. and eightie-ane yeares, the commoune ſeall 


of office of the ſd burgh is heirto affixit. (Signed) G. ANDERSONE, 


The ſeal is affixed, and is perfectly diſtinct. 


No. XLIV. (Page 401.). 


Letter by King Charles II. to the Royal Boroughs, dated Fuly 3. 
1674. 


CHARLES R. 
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TRUSTY and well beloved, we greet you well, as we have, 
upon all occaſions, ſince our happy reſtauration, given teſtimony of 
our care to maintain the juſt right and priviledges of all our good 
ſubjects of that our ancient kingdom, ſo we are reſolved particular- 
ly to maintain and ſupport our royal burrows in their immunities q 
and being informed, that, of late,. an innovation hath been brought 
in amongſt them, by electing commiſſioners, and ſending them from 
ſeveral burghs to ſerve in parliament, conventions, and at their own 
particular 
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particular and general conventions and meetings, who are not actual 
reſidenters within theſe burghs commiſſionating them, nor bearing 
proportional charges with them, or ſuch as can loſe or gain in any 
of their concerns, which, as we are informed, are directly contrair 
to the ancient conſtitution of the burghs, and to many of their acts: 
Therefore we have thought fit to require you to take ſpecial care 
that your ancient cuſtom concerning this matter be revived and 
maintained, and the like abuſes to be prevented for the future; ſo 
we bid you heartily farewell. Given at Hamptoun Court the third 
af July 1674, and of our reign the twenty-ſixth year. 


No. XLV. (Page 403.). 
AA of the Convention of Royal Boroughs in July 1675. 


THE general convention of- boroughs having taken to their ſe- 
rious conſideration the many abuſes and inconveniencies that has. 
happened to the eſtate and intereſts of the royal burrows, in elect- 
ing commiſſioners to parliaments, conventions of eſtates, and to their 
own general and particular conventions and meetings, ſuch perſons 
as are not merchants, trafficquers, reſidenters, bearing common bur- 
den with the reſt of the inhabitants, and who cannot loſe nor gain in 
the concern of the burrows, which, as it was contrair to many of 
their acts, and particularly to the acts of. burrows, holden at Edin- 
burgh the 15th of July 1574, and to the act at Couper the 3d day 
of May 1586 years, and to the act at Glaſgow the 1ſt day of July 

years, and to ſeveral other acts of burrows, and to the ancient 

and primitive conſtitution of the burrows by their firſt erection, fo 
ke ways it is deſtructive to their intereſt, which is to be an intire. 
and 


—— 
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and unanimous body among themſelves, making à third diſtinct e- 
ſtate of the kingdom, without being mixt with perſons of another 
rank or quality, than of the metchant eſtate, who uſually carries on 
rather collateral deſigns, than the direct, true, and folid intereſt of 
royal burrows, whereby they become divided, and loſes their chief 
intereſt and ſtrength, which conſiſts in their unanimity, and conſe— 
quently the contempt and ruine of the burrows follows, as too ſad 
experience manifeſts : Sicklike, taking to their ſerious conſideration 
His Majeſties princely care and zeal for the preſervation of the pri- 
viledge of the royal burrows, contained in his laſt gracious letter 
directed to their general convention at Stirling, of the date the 3d 
of July 1674, requiring them, that they take ſpecial care that their 
foreſaid acts anent the ſaid matter may be revived and maintained, 
and the like abuſes prevented for the future: Therefore the ſaid 
general convention, by thir preſents, revives all preceding acts of 
burrows, ordaining commiſſioners for parliament, convention of e- 
ſtates, and to the general and particular meetings of the burrows, to 
be of perſons coaform to the qualifications foreſaid, and that in al! 
the heads, points, and clauſes of the ſaid acts, which for brevities 
ſake are holden as herein repeated; but alſo of new ſtatutes, enaQs, 
and ordains, in all time coming, and which is to be obſerved as an 
inviolable rule, conform whereunto all future elections ſhall be 
made, that no perſon ſhall be elected or choſen commithoners 
by any of the royal burrows to particular conventions of eſtates, 
and to the particular and general meetings of the burrows, 
but ſuch perſons who are merchants, trafhckers, preſent reſiden- 
ters within the burgh commiſſionating them, and who bears 
common burden with the reſt of the inhabitants, and are ſuch 
perſons who can gain and loſe in the concerns of the burrows : De- 
claring, likeas it is ſpecially declared, that all elections of commiſ- 
ſioners to particular conventions of eftates, and to the particular and 
general meetings of the burrows, made of perſons not qualified, as 


aforeſaid, 
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aforeſaid, to be, ipſo facto, void and null, and, of no force, ſtrength, 


nor effect in time coming; as like ways declaring, that every perſon 
who ſhall vote for ſuch illegal and unwarrantable elections, ſhall loſe 
the freedom of the burgh where he is a burgeſs and inhabitant : 
and further certifying, that every particular perſon accepting of ſuch 
a commiſſion not being qualified, ſhall be lyable in pain and penalty 
of 1000 merks as oft, and ſua oft as they tranſgreſs this preſent act, 
and for the which fine and penalty they ſhall have no relief from 
the burgh, but ſhall pay the ſame out of their own proper means 
and eſtate. And for the better and more punctual performance and 
execution of this preſent act, the convention ordains, that this clauſe 
ſhall be added to the oath de fideli, which is to be taken of every 
burgeſs of every royal burgh within the kingdom, at his admiſ- 
ſion to be a counſellour of their reſpective burghs, viz. that he ſhall 
not, in any time coming, vote nor conſent to the chooſing of any 
perſon to be commiſſioner from the royal burrows to parliaments, 
conventions of eſtates, and to the general and particular meetings of 
burrows, but ſuch perſons as are qualified in manner foreſaid : And 
further, ordains their common agent preſent or to come, to raiſe 
letters of horning hereupon, for charging the haill royal burrows of 
this kingdom to make their elections of commiſſioners of parlia- 
ments, conventions of eftates, and to their general and particular 
conventions and meetings, when the ſamen ſhall occur, conform to 
the qualifications foreſaid, under the pain of rebellion, and putting 
of them to the horn, if they failzie: And ſicklike, ordains the ſaid 
agent to raiſe other letters of horning, charging every particular perſon 
who ſhall hereafter vote for ſuch unwarrantable elections, or ſuch as 
ſhall accept of ſuch unwarrantable commiſſions, not being qualified, 
as faid is, to make payment to him, for the common uſe of the bur- 
rows, the foreſaid penalty of a thouſand merks, as oft and ſua oft 
as they ſhall tranſgreſs thir preſents, and that under the pain of re- 
Rr bellion, 
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bellion, and putting of him to the horn, whereanent thir Preſents 


Hall be a warrant, 


No. XLVI. 


Proclamation As Diſſolving a Parliament of Great Britain, and de- 
claring the Calling of another. 


GEORGE R. 


WHEREAS we have thought fit, -by and with the advice of 
our privy council, to diſſolve this preſent parliament, which ſtands 
prorogued to the day 
of we do for that end publiſh this our 
royal proclamation, and hereby diſſolve the ſaid parliament accor- 
dingly ; and the Lords Spiritual and Temporal, and the knights, 
citizens, and burgeſſes, and the commiſhoners for ſhires and bo- 
roughs, of the Houſe of Commons, are diſcharged from their meet- 
ing and attendance on the ſaid 
day of And we being deſirous and reſolved, as 
ſoon as may be, to meet our people, and have their advice in parlia- 
ment, do hereby make known to all our loving ſubjects, our royal 
will and pleaſure to call a new parliament; and do hereby further 


declare, that, with the advice of our privy council, we have this day 
given order to our Chancellor of Great Britain to iſſue out writs in 
due form for calling a new parliament, which writs are to bear teſt: 
on | the day 
of 
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of: gf © - + -and to be returnable on | | | 
the: ! 47 $7 | day of | next. 
Given at our court, &. the day 
of &c, 
No. XLVII. 


Warrant for Iſſuing Parliamentary Writs. 


GEORGE the Third, by the grace of God, &. To our right 


truſty and well beloved: 


Lord High Chancellor of our kingdom of Great Britain, greeting: 


Whereas we, by the advice of our privy council, for certain and 
urgent cauſes concerning us, the good eſtate and commonwealth of 
this our realm, and of the Church of England, and for the good 
order and continuance of-the ſame, have appointed and ordained a 
parliament to be holden at our city of Weſtminſter, the 

day of. next enſuing, in which caſe, diverſe and 
ſundry writs are to be iſſued forth, under our great ſeal of Great 
Britain, as well for the prelates, biſhops, and nobility, of this our 
realm, as alſo for the election of knights, citizens, and burgeſſes, of 
the ſeveral counties, cities, and boroughs and towns of the tame, to 
be preſent at the ſaid parliament, at the day and place forcia'd ; 
whereupon we will and command you forthwith, upon the receipt 
hereof, and by warrant of the ſame, to cauſe ſuch, and ſo many, 
writs to be made, and ſealed, under our great ſeal, for the accom- 
pliſhing of the ſame, as in like caſes hath been heretofore uſed and 


Rrr. 2 accuſtomed. 


accuſtomed. And this bill, figned with our own hand, ſhall be, 
| as well unto you, as to every ſuch clerk and clerks as ſhall make 
| - and paſs the ſame, a ſufficient warrant or diſcharge in that behalf, 


Given, &c. y* 15 


No. XLVIII. 
Writ of Summons to a Peer. 


GEORGE the Third, &c. To his moſt noble couſin, 
Duke of | | greeting: In as much 
as, by the advice and conſent of our privy council, we have ordain- 
ed our parliament to be held at our city of Weſtminſter on the 
day of | next enſuing, by reaſon of ſome arduous 
and urgent affairs concerning us, the ſtate and defence of our king- 
dom of Great Britain, and Church of England, to have conference 
and treaty with you, and the prelates, biſhops, and peers, of our 
ſaid kingdom, we firmly enjoin you, upon the faith and allegiance 
in which you are bound to us, that, taking into conſideration the 
weightineſs of the ſaid affairs, and the imminent dangers, laying aſide 
all excuſe, you be perſonally preſent on the ſaid day and place with 
us, and the prelates, biſhops, and peers, aforeſaid, to treat and give 
your advice on the ſaid affairs; and this you are on no wiſe to omit, 
az you love us, our honour and ſafety, and the defence of the afore- 
ſaid kingdom and church, and the diſpatch of the aforeſaid affairs. 
Witneſs ourſelf at Weſtminſter, the day 
of in the year 
of our reign. 


No. 
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No. XLIX. 
| | "56 


Proxy by a Peer to another Peer to act and vote for him in the Houſe 
of Lords, | 


OMNIBUS Chriſti fidelibus ad quos pFlens ſcript, pervenerit, 


ſalutem; Noveritis me prfat. per licentiam 
ſereniſſimi Dni nri Georgii Secundi, Dei gra. Mag. Britan, Franc. et 
Hibnie Regis, fidei defenſoris, &c. a parliament. ſuo tent. apud 
Weſtmr 220 die Novrs, anno regni dicti Dni Regis decimo 70 ſuffi- 
cienter excuſat. abeſſe, nominare, ordinare, et conſtituere dilect. mihi 
in Chriſto prnobilem et honorand. virum 
meum verum certum et indubitat. factor. 
actor. et attornat. ſeu procurator. pr. prſentes, eidemque procuratori 
meo dare et concedere, plenam poteſtat. et authoritat. pro me et noie 
meo, de, et ſuper quibuſcunque cauſis et negotiis in prſent. parlia- 
ment. exponend. declarand. ſeu tractand. tractatibuſque inibi factis, 
ſeu faciend. concilia, noie meo impendend, ſtatutiſque etiam et or- 
dinacoibus, quae ex maturo et deliberato judicio Dnor. tam ſpiat. 


dinari contigerint, noie meo conſentiend. eiſdemque (ſi opus fuerit) 
iubſcribend. ceteraque omnia et ſingula, quee in premiſs. neceſſar. 
tuerint, ſeu quomodolibet requiſit. faciend. et exercend. in tam am- 
plis modo et forma, prout ego ipe facere poſſem aut deberem, ſi 
ſens pſonalit. intereſſem, ratum et gratum hens, et hiturus totum, 
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am temporat, in eodem parliamento congregator. enactitari, ſeu or- 


© quicquid dict. procurator meus ſtatuerit, aut fecerit in prmiſs. 
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appoſui. Dat apuj  _ anno rni dicti Regis, decimo, 
annoque Dni 1743. | 


N. B. The foregoing proxy, is taken from a copper- plate ſent 
from the parliament office in November 1743. 


No. L. 
Letter of Proxy. from a Temporal Lord in the reign of Henry VIII. 


EXCELLENTISSIMO et potentiſſimo Principi ac Domino, Do- 
mino Henrico octavo, Angliae Regi metuendiſſimo, fidei defenſori, 
et Domino Hiberniae, veſter humilis Thomas Weſt, Dominus La- 
ware, omnem felicitatem votivam cum honore, in eo per quem re- 
ges regnant, et Principes dominantur. Quoniam in preſenti parlia- 
mento veſtro, ſereniſſime Rex, apud civitatem London ſummonito 
et tento, juxta veſtrum mandatum, certis ex cauſis rationabilibus 
veſtrae ſerenitati regiae oſtenſis, perſonaliter intereſſe non valeo; 
ideo, ex veſtro graeioſo favore Regio, ad comparendum pro me, et 
nomine meo, in predicto parliamento, praenobiles viros Johannem 
Audeley militem, Dominum Audeley, et Thomam Berkeley mili- 
tem, Dominum Berkeley, meos veros, et indubitatos conjunctim et 
diviſim procuratores, ordino et conſtituo, ad tractandum et commu- 
nicandum, necnon ad conſentiendum, vice et nomine meis, unacum 
praelatis, magnatibus, et proceribus, dicti regni veſtri, ſuper quibuſ- 
cunque arduis, et urgentibus negotiis, vos, ſtatum veſtrum, et de- 


fenſionem regnt veſtri, ac rei publicae concernentibus, ratum, gra- 
tum 
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tum et · irmum habiturus, quicquid dicti mei procuratores fecerint, 
aut corum alter fecerit in premiſſis, ſeu. aliquo premiſſorum. In 
cujus rei teſtimonium, ſigillum meum preſenti procuratorio appoſui, 
apud Clappham, xi die menſis Novembris, anno regni veſtri xxi. 


No. LI. 
Letter of Proxy from a Spiritual Lord in the reign of Henry VIII. 


EXCELLENTISSIMO et potentiſſimo Principi ac. Domino, Do- 
mino Henrico octavo, Angliae et Franciae Regi metuendiſſimo, nec- 
non totius eccleſiae Anglicanae capiti ſupremo, et Domino Hiberniae, 
veſter humilis et fidelis ſubjectus, Thomas, abbas monaſterii Sancti 
Johannis Colceſtriae, omnem felicitatem votivam cum honore, per 
quem Reges regnant, et Principes dominantur. Quoniam in pre- 
ſenti parliamento veſtro, ſereniſſime Rex, apud civitatem London 
ſummonito et tento, juxta veſtrum mandatum, certis ex cauſis ratio- 
nabilibus veſtrae ſerenitati regiae oſtenſis, et gracioſe acceptatis, per- 
ſonaliter intereſſe non valeo: Ideo, ex veſtro gracioſo favore regio, 
ad comparendum pro me, et nomine meo in praedicto veſtro parlia- 
mento, praenobiles viros Comitem Oxoniae, et Comitem Suſſexiae, 
necnon reverendos patres, Abbatem Sancti Edmundi de Buria, Ab- 
batem de Hyda, et Abbatem Sancti Benedicti de Hulmo, meos ve- 
ros et indubitatos procuratores conjunctim et diviſim ordino et con- 
ſtituo, ad tractandum et communicandum, necnon conſentiendum 
vice et nomine meis, una eum prelatis, magnatibus, et proceribus 
dicti regni veſtri, ſuper quibuſcunque arduis et urgentibus negotiis, 
vos, ſtatum veſtrum, et defenſionem regni veſtri et reipublicae con- 
cernentibus, ratum, gratum, et firmum habiturus, quicquid dicti 


mei 


1 

. 

þ 

1 
| 
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mei proeuratores fecerint, aut eörum alter fecerit in premiſfs, ſeu 
aliquo premiſſdrum. In eujus rei teſtimonium, figillum officii noſtri 
preſenti procuratorio meo appoſui. Datum primo die menſis Fe- 
bruarii, anne regul Regis noſtfi prenominati viceſimo ſeptimo. 


N. B. The two foregoing letters of proxy are taken from Mad- 
dox's Formulare Anglicanum, pag. 353. 


No. LI. 


Deputation by the Lord Steward of bis Majeſty's houſehold for ad- 
miniſtering the oaths to the Members of the Houſe of Commons. 


WILLIAM Earl of Lord Steward of his 
Majeſty's houſehold, and one of his Majeſty's moſt honourable privy 
council, to all to whom theſe preſents ſhall come, Know ye, That I 
the ſaid Lord Steward, by virtue of my ſaid office of Lord Steward, 
have conſtituted, named, and appointed, and, by theſe preſents, do 
conſtitute, name, and appoint, (about three ſcore and fifteen noble- 
men and gentlemen), or any fix, five, four, three, two, or one of 
them, my deputy and deputies, in my place and ſtead, to tender 
and adminiſter the oaths mentioned in a ſtatute made in the fark year 
of the reign of their late Majefties, King William and Queen Mary, 
intituled, An act for removing and preventing all doubts and diſ- 
* putes concerning the aſſembling and fitting of this prefent parlia- 
ment, according to the directions of the ſaid ſtatute, and of all and 
every other ſtatute, and ſtatutes, direQing the taking the ſaid oaths 
before me, to all and every perſon, and perſons, who is, are, or tha!) 
be eleQed or appointed a knight, citizen, burgeſs, baron of any of 

the 
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the five ports, or commiſſioners for the ſhires or boroughs of the 
preſent parliament, appointed to meet the day 
of and to take and receive the oaths of all 
and every the ſaid perſon and perſons, who is, are, or ſhall be elect- 
ed or appointed a knight, citizen, burgeſs, baron of any of the five 
ports, or commiſſioners for the ſhires or boroughs aforeſaid, for the 
{aid parliament: Alſo, to tender and adminiſter the oath mentioned 
in a ſtatute made the ſeventh year of the reiga of his late Majeſty, 
intituled, * An ad for the better regulating the election of members 
© to ſerve in the Houſe of Commons for that part of Great Britain 
called Scotland, and for incapacitating the judges of the court of 
« ſeſſion, court of juſticiary, and barons of the court of exchequer in 
© Scotland, to be elected, or to fit or vote as members of the Houſe 
© of Commons, according to the directions of another ſtatute, made 
in the ſixteenth year of his late Majeſty's reign, directing the ſaid 
oath to be taken before me, to all and every perſon and perſons, 
who is, are, or ſhall be, choſen a member to ſerve in parliament for 
any ſhire or ſtewartry within that part of Great Britain called Scot- 
land, and who was not, -were not, or ſhall not, be preſent at the 
meeting of election: And to take and receive the oath of all and 
every ſuch perſon and perſons, giving them, my ſaid deputies, ſix, 
five, four, three, two, or one of them, full power and authority to 
execute and perform the matters herein before mentioned: Ratifying 

2nd confirming all and whatſoever my deputies, or deputy, ſhall 

lawfully do and perform in this behalf, in as ample, perfect, and full 

manner, as if I myſelf had perſonally been preſent, and done the 

fame. In teſtimony whereof, I the ſaid Lord Steward have here- 

unto ſet my hand and ſeal, this day of 

in the reign of, &c. and in the year of our Lord, one 

:ouland ſeven hundred and | 


Sealed and delivered, being firſt duly ſtamped, in the preſence 
af 1 
8. 1.1. No. 


* 
, * 
5 1 7 \ : | 
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No. LIII. 
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Lift of the Shires in & got land, according to the order in which: they 
were called in the Scottiſh Parhaments. 


Edinburgh | Aberdeen 
Haddington Inverneſs 
Berwick - ; 20. Nairn, 
| Roxburgh pate hogs C.romerty 
F. Selkirk Argyle 
Peebles Fife 
Lanerk Kinroſs 
| Dumfries 25. Forfar 
; Wigtoun | Banff | 
10, Air Kirkcudbright 
Dumbarton Sutherland 
Bute Caithneſs 
Renfrew 30. Elgin 
Stirling Orkney and Zetland 
15. Linlithgow Clackmannan 
Perth Roſs 


Kincardine 


THE 


THE 
STATUTES AT LARGE, 
RELATING TO 


The Election of Peers and Commoners for Scotland. 
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JAMES I. PARLIAMENT III. 1425. Car. 52, 


That all Prelates, Baronnes, and Freehalders, fall compeir perſonallic 
in the Parhament. 


TEM, it is ordained and ſtatute, that all Prelates, Erles, Baron- 

nes, and Freehalders of the King, within the realme, ſen they ar 
halden to give preſence in the Kingis parliament, and general coun- 
cel, fra thine foorth, be halden to compeir in proper perſon, and not 
be a procuratour ; but gif the procuratour alizage there, and prove, 
2 lauchfull cauſe of their abſence. 
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All prelates; 
peers, and 


freeholders 
to give pre- 


ſence in par-- 


liament per- 
ſonally : 

Not by pro- 
curator, 
without a 
lawful cauſe 
of abſcnce. 
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Small ba- 
rons, &c. 
need not 
come to par- 
liament or 
general 
councils. 
Commiſſion- 
ers of ſhires, 
to be choſen, 
in each two 
or more, ac- 
cording to 
its largeneſs. 
Clackman- 
nan and Kin- 
roſs, one 
each. 

Who are to 
chooſe a 
common 
ſpeaker of 
the parlia- 
ment: 

To have full 
power of 
hearing and 
determining 
all cauſes : 
And to have 
colts off their 
conſtituents, 
and their 
rents, pro- 
portionally. 
All prelates, 
peers, and 
ban · rents to 
be ſpecially 
ſummoned. 


7. bat Small Baronnes and Frechalders needis not to come to Parhamentes, 


needis and cauſes perteining to the commounes, in the parliament 
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JAMES I. PakL. VII. 1427. Cap, 101. 
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ITE M, the King, with * of the haill councel,  generallic 
hes ſtatute aud ordained, that the ſmall baronnes and free tennentes 
neid not to cum to parliaments nor general councels; ſwa that of ilk 
ſchirefdome there be ſend, choſen at the head court of the ſchiref- 
dome, twa or maa wiſe men, after the largenes of the ſchirefdome; 
out-tane the ſchirefdomes of Clackmannan and Kinroſſe, of the 
quhilkis ane be ſende of ilk ane of them, the quhilk fall be called 
Commiſſares of the Schire; and be their commiſſares of all the 
Schires ſall be choſen an wiſe man and expert, called the Commoun 
Speaker of the Parliament, the quhilk fall propone all and ſindrie 


or general councel; the quhilkis commiſſares {all have full and haill 
power of all the laif of the ſchirefdome, under the witneſſing of the 
ſchireffis ſeale, with the ſeales of diverſe baronnes of the ſchire, to 
heare, treate, and finallie to determine all cauſes to be proponed in 
councel or parliament: The quhilkis commiſſares and ſpeakers fall 
have coſtage of them of ilk ſchire that awe compeirance in parlia- 
ment or councel; and of their rents, ilk pound fall be utheris fallow 
to the contribution of the ſaid coftes. All Biſhoppes, Abbottes, 
Priors, Dukes, Erles, Lordes of Parliament, and Ban-reates, the 
quhilkis the King will, be received and ſummound to councel and 
parliament be his ſpecial precept. | 


1 1 


— 


JAMES 


AI rg E FN 7 D F I X. Fog 


JA, MES II. Pa PA RL. XIV. 1457. 775 3 75. 


bat : na Freehalder be conſtreinzied to the Parliament, bot be * of 
N 90 Pounds woorth of Land. LNG 14 YL 


ITEM, the Lordes thinkis ſpeedeful; chat na freebalder that 
haldis of the King, under the ſumme of twentie/ pounds, be con- 


ſtreinzied to cum to the parliament, | or general councel, as for pre- 


ſence, bot gif he be ane baronne, or els be ſpecially, of the Kingis 
commandement, warned, outher be officiar or be writ. 4 


— 


No fre ehol- 
der, Ader 
20 pounds, 
conſtrained 
to come to 
parliament 
or general 
councils, un- 


leſs he be a 
baron, or ſpe- 


cially warn- 


ed. 


JAMES: IV. Parr, VI. Aa Car. 78. 


That al 'Freehdldeys, within ane Hexdreth Markes of Extent, ſend 


their Procuratoures to the Parhament. 


ITEM, it is ſtatute and ordained, that fra thinefoorth, na bar- 
ronne, freehalder, nor vaſſal, quhilk ar within ane hundreth markes 
of this extent, that now is, be compelled to cum perſonally to the 
parliamente, bot gif it be that our Soveraine Lorde write ſpecially 


for them; and ſa not to be unlawed for their preſence, and they 


ſend their procuratours to anſwere for them, with the baronnes of 
the ſchire, or the maiſt famous perſons: And all that ar abone the 
extent of ane hundreth markes to cum to the parliament, under the 
paine of the auld unlaw. 


JAMES 


No baron, 
&c; within a 
hundred 
merks of new 
extent, obli- 
ged to at- 
tend par- 
Hament per- 
ſonally ; 
except the 
ing write 
ſpecially for 
them), 
Nor be un- 
lawed if they 
ſend their 


procurator 
for them. 
All above 
this extent to 
attend undcr 


a fine. 
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Preamble. 
Act James 
VI. 1585, 
recited. 


Precepts to 
be directed 
for chooſing 
commiſſion- 
ers. 


Qua! ific A 
tions of com- 
midionę IS. 


Of thoſe ha- 
ving right to 


elect. 


310 6 


Jaw ES vi Pax, XL, 1587, Car. 114. : 


543 fit ttpl ann 


| 7 5 Commiſſ oners ; of -ſmall bare, and F. mohalders hes Pote i in Par 


lament. | | if 


OUR Soveraine Lorde, conſidering the acte of his Hieneſſe 
parliament, halden at Linlithcow the tenth day of December, the 
zeir of God ane thouſand five hundreth fourſcore five zeires “, ma- 
kand mention how neceſſar it is to his Hieneſſe, and his eſtaites, to 
bee trewly informed of the needes and cauſes pertaining to his lo- 
ving ſubjeQes in all eſtaites, ſpecially the commounes of the realme, 
and remembring of ane gude and lovable acte made be his Hieneſſe 
progenitour King James the Firſt, of worthy memory, in the par- 
liament halden at Perth the firſt day of March, the zeir of God ane 
thouſand four hundreth twenty-ſeven zeirs, anent the commiſſion- 
ers of ſmall barronnes in parliament, that his Majeſty, and his ſaid 
eſtaites, would ratifie and appreeve the ſame to have full effect, and 
to be put to execution in time cumming ;z and of new ſtatute: and 
ordaine, for the mair full explanation of the ſame act, and certaine 
execution. thereof, that precepts ſuld be directed foorth of the chan- 
cellary, to ane barron of ilk ſchire firſt, to conveene the freehalders 
within the ſame ſchire, for chooſing of the commiſſioners, as is con- 
tained in the ſame acte: Quhilkis commiſſioners being anis choſen 
and fend to parliament, the precepts of parliament for conveening 
of freehalders, to the effect foreſaid, to be directed to the laſt com- 
miſhoners of ilk ſchire, quhilkis ſall cauſe cheiſe twa wiſe men, be- 
ing the Kingis frechalders, reſident indwellers of the ſchire, of gude 
rent, and weill eſteemed, as commiſſioners. of the ſame ſchire, to 
:ave power and to be authorized, as the act proports, under the 
commiſſioners ſeale, in place of the ſchireffes; and that all freehal- 


Cors of the King, voce the degree of == and lords of parlia- 


ment, 
* 'The att here referred to is Ne. V. of this Appendix, page 418. 
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ment, be warned be proclamation, to be preſent at the chooſing of the 
ſaids commiſhoners, and nane to have voit in their election bot ſik 
as hes fourtie ſhilling land in free- tennendry halden of the King, 


and hes their actual dwelling and refidence within the ſame ſchite ; 


quhilk matter being remitted be the ſaid eſtaites, conveened in the 
ſaid parliament at Linlithcow, to the will and good conſideration, of 
our ſaid Soveraine Lord, to do and ordaine therein as his Hieneſſe 
ſould think maiſt expedient and requiſite betuixt and his nixt par- 
liament: And now his Majeſty intending, God willing, to take or- 
dour for the finall ſettling and eſtabliſhing of that gude forme and 
ordour maiſt meete and expedient to ſtand in perpetuity in this be- 
halfe, according to the effect of the ſaid act of parliament maid at 
Linlithcow, in conſideration of the great decay of the eccleſiaſtical 
eſtait, and uthers maiſt neceſſar and weighty conſiderations moving 
his Hieneſſe: Therefore his Majeſty, now after his lawfull and per- 


fite age of xxi. zeirs compleit, ſittand in plane parliament, declaris 


and decernis the ſaid act, maid be King James the Firſt, to take full 
effect and execution, and ratifies and apprievis the ſame be thir pre- 
ſents: And for the better execution thereof, ordainis the commiſ- 


ſioners of all the ſchireffedoms of this realme, according to the num- 


ber preſcrived in the ſaid act of parliament, to be elected be the free- 
halders foreſaids, at the firſt head court after Michael-mes zeirly, 
or failzeing thereof, at ony uther time quhen the ſaids freehalders 
pleaſe conveene to that effect, or that his Majeſty fall require them 
thereto; quhilks conventions his Majeſty declaris and decernis to 
be lauchfull : And the ſaids commiſſioners being choſen, as ſaid is, 
for ilk ſchireffdome, their names to be notified zeirly in writte to 
the director of the chancellary be the commiſſioners of the zeit pre- 
ceeding; and thereafter, quhen ony parliament, or generall conven- 
tion is to be halden, that the ſaid commiſſioners be warned at the 
firſt be vertew of precepts furth of the chancellary, or be his Hie- 
neſſe miſſive letters or charges, and in all times thereafter be pre- 


cepts 


Act lot. 
Ja. | rati- 
fed. 


Commiſſion» 
ers of ſhires, 


in number as 


preſcribed hy 
that act, to be 
annually e- 
lected at the 
firſt head 
court after 
Michaelmas, 
&c. 


Their names 
to he notified 
to the direc- 
tor of the 
chancery by 
the precced- 
ng commaiil- 
ſioners. 
Manncr of 
warning 
them to par- 
liamcut. 
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The freehol- 


ders to be 
taxed for 
their expen- 
ces, and may 
be charged . 
with horning 
or payment. 


Their com- 

miſſions to be 
ſealed un! 
ſubſorbed by. 


ſix, at Je, 


of the bali | 


and freehol- 
ders. 

To be equal 
in number 


the bo- 
rougba, up- 
on the ar- 
ticles, &c. 
Mitlives to be 
directed to 
them before 
general 
councils, as 
to the bo- 
roughs. 
Lords of Seſ- 
ſion to direct 
letters year- 
ly, for elec- 
ting commiſ- 
fioners, and 
taxing their 
expences. 
Their com- 
pearance 
Mall relieve 
the remanent 
mall barons, 
&c. ot their 
faits in par- 
Hament. 
Proteſt. 


with thoſe of 


cepts of the chancellary, as fall be dire&ed to the uther eſtaites ; 
and that all freehalders be taxt for the expenſes of the commiſſion- 
ers of the ſchires paſſing to parliament qr generall councelles, and 
letters of poynding or horning to be direct for payment of the 
ſummes taxt to that effect, upon ane ſimple charge of ſex dayes 
warning allanerly ; and that the ſaid commiſſioners authorized with 


{ſufficient commiſſiones of the ſchireffdomes fra quhilk they. cum, 


ſealed and ſubſcrived with ſex at the leaſt of the barrones and os. 
chalets thereof, fall be equal in number with the commiſſioners of 


burrowes on the articles, and have vote in parliament and generall , 


councelles i in time cumming, and that his Majeſties miſſives before 
general! councelles ſall be directed to the ſaids commiſſioners, or cer- p 


1 


taine of the maiſt eweſt of them, as to the commiſſioners of bur- 
rowes in time cumming; and that the Lords of Councell and Seſj- 


the nixt zeir, and making of taxation, to the effect abone written; 


ſion fall zeirly direct letters, at the inſtance of the ſaids commiſſion- , 
ers, for conveening of freehalders to chooſe the commiſſioners for 


and that the compeirance of the ſaids commiſſioners of the ſchires 


in parliaments or generall councelles ſall relieve the haill remanent 
fmall barrones and freehalders of the ſchires of their ſuites and 
preſence aucht in the ſaids parliaments, providing alwayes that the 


ſmall barronnes obſerve there promiſes and conditions maid to his, 


Majeſty. Upon the quhilk declaration and ordinance, . maid and | 


pronunced be our Soveraine Lord fattand in plaine parliament, as 
ſaid is, John Murray of Tullibardia aſked actes and inſtruments, 


and David Earle of Crawfurd, Lord Lindſay, for himſelfe, and in, 


name and behalfe of uthers of the nobility, proteſting in the con- 


trail. 
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JAMES VI, Paz. XV. 1597, Ca. 276. 


Barronnes ſuld ſend to the Parliament Commiſſioners with ſufficient 
Commiſſiones. 


OUR Soveraine Lord and eſtates of parliament ſtatutis and or- 
dainis, That na barronnes be received as commiſſioners for ony 
ſchireffedome within this realme, at ony parliament to be halden 
hereafter, except the ſaids barronnes bring and produce with them 
fufficient commiſſions, granted to them in an full convention of the 
þaill barronnes of the ſaid ſchireffedome ; quhilk commiſſion ſall be 
authoriſed with the ſubſcription of ane great number of the bar- 
rons then preſent, togidder with the clerk of the ſaid convention 
his ſubſcription ; and gif the ſaid commiſhon be not paſt in dew 
forme, in manner foreſaid, his Hieneſs and eſtaites diſcharges the 
clerk of regiſter, in all time hereafter, of ony receiving of their ſaids 
commiſſiones. 


CHARLES II. PaRTL. I. 1661, Carp. 35. 


Al concerning the Election and Charges of the Commiſſioners from 


Shires to the Parliament. 


THE King's Majeſty conſidering, that diverſe debates have for- 
merly occurred, concerning the perſons who ought and ſhould have 


vote in the election of commiſſioners from the ſeveral ſhires of this 
kingdom to parliament, and who are capable to be commiſſioners to 
_ parliaments, and that it is neceſſar for the good of his ſervice, that 
the fame be cleared for the future, doth therefore, with advice and 
conſent of his eſtates of parliament, ſtatute, enaQ, and declare, That, 
deſide all heritors who hold a fourty ſhillings land of the King's 

T tr Majeſty 
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Majeſty in capite, that alſo all heritors, liferenters, and wodſetters 
holding of the King, and others who held their lands former- 


and — * ly of the biſhops or abbots, and now hold of the King, and 
having year- Whoſe yearly rent doth amount to ten chalders of victual, or 
1 one thouſand pounds, (all feu- duties being deducted) ſhall be, and 
Ts are capable to vote in the election of commiſſioners of parlia- 
excepted), ments, and to be elected commiſſioners to parliaments, excepting 
to cal . alwayes from this act all noblemen and their vaſſals. And it 
r, "ai being juſt, that thoſe who ſhall be choſen, and accordingly ſhall 
ers to parlia- attend his Majeſtie's and the kingdom's ſervice in parliaments, 
Conimaiſton have allowance for their charges, his Majeſtie doth therefore, 
Aae 12 with advice foreſaid, modifie and appoint five pounds Scots, of 
ways» rev daily allowance, to every commiſſioner from any ſhire, including 
charges, the firſt and laſt dayes of the parliament, together with eight days 
— 1 for their coming, and as much for their return, from the furtheſt 
bold > ſhires of Caithneſs and Sutherland, and proportionably at nearer di- 
the King or ſtances ; and that the whole freeholders, heritors, and liferenters 
4 holding of the King and Prince ſhall, according to the proportion of | 
their elne their lands and rents lying within the ſhire, be lyable and oblidged 
_ ; by in the payment of the ſaid allowance, excepting noblemen and their 
horning, vaſſals. For payment of which, all execution of horning, poynding, 
23 "R2 and quaitering is to paſs ag for raiſing of the exciſe, and that accotr- 
ing, as th? ding as the time and dayes of the parliament ſhall be atteſted under 


the clerk of regiſter's hand. And becauſe, at this time, ſome com- 


miſſioners, of ſhires have been put to extraordinary expences, in pro- 


viding of footmantles for the riding of the parliament, it is hereby, 
ſtatute, that the commiſſioners ſhall be relieved of the prices thereof, 
to be given in under their hands ; and that the prices of the foot- 
mantles be raiſed in the ſame way, and by the ſame execution, with 
the daily allowance aforeſaid, the commiſſioners alwayes, at the ri- 


ſing of each parliament, making the footmantles forthcoming to the 
ſhire, to be diſpoſed as they ſhall think fit. | 


CHARLES 


CHARLES II. Paxr, III. 1681. Cap; 21. 
Act concerning the Election of Commiſſioners for Shiret. 


O UR Soveraigne Lord conſidering the great delay in diſpatch 
of publick affairs in parliament, and convention of eſtates, oeca- 
ſioned by the controverted elections of commiſſioners for ſhires: 
For preventing whereof, and for clearing the orderly way of elec- 
tion of the ſaid commiſſioners in time coming; therefore, his Ma- 
jeſty, with advice and conſent of his eſtates of parliament, ſtatutes 
and ordains, that none ſhall have vote in the election of commil- 
ſioners for ſhires, or ſtewartries, which have been in ule to be re- 
preſented in parliament and conventions, but thoſe who, at that time, 
{hall be publickly infeft in property or ſuperiority, and in poſſeſſion 
of a forty ſhilling land of old extent, holden of the King or Prince, 
diſtinct from the few- duties in few-lands; or, where the ſaid old ex- 
tent appears not, ſhall be infeft in lands lyable in publick burden, for 
his Majeſty's ſupplies, for four hundred pounds of valued rent, 
whether kirk-lands, now holden off the Hing, or other lands hold- 
ing few, waird, or blench, off his Majeſty, as King or Prince of Scot- 
land; and that appriſers or adjudgers ſhall have no vote in the ſaids 


elections during the legal reverſion; and that, after the expiring 
thercof, the appriſer or adjudger firſt infeft ſhall only have vote, 


and no other appriſer or adjudger coming in pari paſſu, till their 
ſhares be divided, that the extent or valuation thereof may appear; 
and that, during the legal, the heritor having right to the reverſion 
ſhall have vote; and likewiſe proper wodlſetters, having lands of the 
holding, extent, or valuation foreſaid; which rights to vote, pro— 
ceeding upon expired compriſing, adjudication, or proper wodſet, 
„ ſhall 
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vote; but that both flar and liferenter ſhall not have vote, unleſs 
they bave diſtinct lands, of the holding, extent, or valuation fore- 


. ſaid; but that no perſon infeft for relief, or payment of ſums; ſhall 


Likeas, his Majeſty ordains the whole freeholders' of each ſhire 


kflecholders within the ſame, whether lying within ſtewartries not 
ctherwife the a | 


their meetings, untill the ſaid roll for elections be fully.compleat, 


hall | not be queſtionable upon pretence' of any order of redemption, 
payment and ſatisfaction, unleſt a decreet of declaratour, or vo- 

luntar redemption, rendunciation, or reſignation, be produced; 
and that appeirand heirs, being in poſſeſſion, by virtue of their 
predeceſſors infeftment,' of the holding, extent, and valuation fore- 
"aid, and likewiſe liferenters, and huſbands, for the freeholds of 
their wives, or having right to a liferent by the courteſie, if the 
falds liferenters' claime their vote, otherwayes the fiar ſhall have 


have vote, but the granters of the ſaids rights, their heirs or ſucceſſors, 


and ſtewartry, having election of commiſſioners, to meet and con- 
veen at the head burghs thereof, and to make up a roll of all the 


having commiſſioners, or bailiaries of royalty, or regality, or with- 
out the ſame, upon the firſt Tueſday of May next to come, ac- 
cording as the ſame ſhall be inſtructed to be of the holding, ex- 
tent, or valuation foreſaid, containing the names and defignations 
of the fiars, liferenters, and huſbands, having right to vote for the 
ſame, in manner above written, and expreſſing the extent, or va- 
luations of the ſaids freeholders, with power to continue or adjourn 


Likeas, the ſaids freeholders ſhall meet and conveen at the head 
burghs of the ſaid ſhires and ſtewartries, reſpectiuè, at the Michael- 
mas head court, yearly thereafter, and ſhall reviſe the faid roll for 
election, and make ſuch alterations therein as have occurred ſince 
their laſt meeting, from time to time; which roll for election ſhall 
be inſert in the ſheriff or ſtewart books, particularly appointed for 


that end, according as they ſhall be ſtated each Michaelmas court: 
And 
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And at the election of commiſſianers, either at the Michaelmas mart,” role, 

or at the calling of parliament, ;or, conventions; the ſaids f e ceholders * 
ſhall meet and conveen at the head burgh of the ſläre, or fiewartry, tions to. meet | 
in that room where the ſheriff or ſtewart court uſeth to be held, be- 193 j h 


| 
j 
| 
| 
| 
t 
| 
twixt mid-day and two afternoon; which room ſhall be patent to sau rom It 
| 
| 
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tei xt mid- i | 
them, and all others removed but whom they call; and the firſt or day and to | 


| 2 g : . © "afternoon. 
ſecond;/commuſſioner/laſt elected, or, in their abſence, the ſheriff or Manner of 


ſtewart-clerk, ſhall aſk the votes, Who ſhall, preſide? and, Who, ſhall 1 
be clerk to the meeting? And in caſe any alteration have happened „ 
in the ſaid roll of elections ſince the laſt meeting, the perſons then | inferciog - 


* 


coming to have right to vote ſhall be inſert in the roll; and there eee 
ſhall no objection be admitted againſt any inſert in the ſaid roll, as po — mogſ 
red, unleis 


ſaid is, but what ſhall be propounded before they begin to vote to made before 
election: And if the objectors ſhall not be cleared, and acquieſce, >. 140-65 he 


. vote 


they. ſhall take inſtruments, containing their objections againſt the 
admitting to, or excluding any perſon from the foreſaid roll, And Noobjettions 


competent. in 
it is hereby declared, that no other objection ſhall be competent in parliament, 


&c. other 
parliament or convention, but what ſhall be contained in the inſtru- hn Th 


ments taken, as aforeſaid: And in caſe objections be made when a aaa 

parliament or convention is not called, a particular diet ſhall be ap- ent taken 
. . i 3 | . | x * at e ection. 

pointed by the meeting, and intimat to the parties controverting, When the 


to attend the Lords of Seſſion for their determination, who ſhall A 10 
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determine the ſame at the ſaid diet ſummarily, according to law, t. 5 Be | 
O atten e 1 
upon ſupplication, without farther citation. And it is hereby de- Lords of Seſ- þ 


„ 


for their 
clared, that horning for a civil cauſe, or non reſidence, ſhall be no 1 


tion. 
ſufficient objection; but that the minority, being inſtantly verified, 8 


ſhall be a ſufficient objection, or the not taking the teſt appointed by a civil cauſe, 


or non-reli- f 


the ſixth act of this preſent parliament, which is hereby ordered to gence, 16 


be ſubſeribed by all the voters, in preſence of the meeting, before * 


they proceed to the election, and recorded in the ſheriff court- books, Minorixy is, 
or not taking 
and ſo returned, with the commiſſion, to the clerk of regiſter, And the teſt be- 


if ſore election. 
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if the perſons objected againſt ſhall appear at the parliament, or 
convention, and inſtru the right to vote, the objecter ſhall pay 
their expences, and be farther fined in five hundred merks: And if 
the objection be ſuſtained in parliament, the objecters appearing 
ſhall have their expences, and the party objected againſt ſhall be 
fined in five hundred merks. And to the effect that ſufficient adver- 
tiſement may be given to all parties having vote in election, who 
are to elect at the calling of a parliament, or convention, the ſheriffs 
and ſtewarts are hereby ordained to make publication of the call 
and diet of the ſaid parliament, and convention, and of the diet ap- 
pointed for election, and that at the head burgh of the ſhire or ſtew- 
artry, upon a mercat-day, betwixt ten and twelve in the forenoon 
and, alſo, ſhall make the like intimation at each paroch kirk on Sun- 
day immediately thereafter; which diets for election ſhall, at leaſt, be 
twelve dayes before the meeting of parliament, or eight dayes before 
the meeting of a convention, that the commiſſioners elected may 
have ſufficiency of time to keep the diet of the parliament, or conven- 
tion. Likeas, his Majeſty, with conſent foreſaid, ſtatutes and ordains 
the whole heritors, liferenters, and wodſetters, within each ſhire and 
ſtewartry, to contribute for the charges of the commiſſioners there- 
of, according to their valuation, except only thoſe who hold off 
noblemen or biſhops, or lands belonging to burrows royal in burgage ;; 
and alſo to the expences of the foot-mantles. 
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_ .,Quzen ANNE, PARL. I. Sess. 4. 1707. Cap. 8, 


AA ſettling the manner of Electing the Sixteen Peers, and Forty- 


five Commoners, to repreſent Scotland in the Parliament of Great 
Britain, | | 


OUR Sovereign Lady conſidering, that, by the twenty-ſecond 
article of the treaty of Union, as the ſame is ratified by an act paſt 
in this ſeſſion of parliament, upon the ſixteenth of January laſt, it is 
provided, that, by virtue of the ſaid treaty, of the peers of Scotland, 
at the time of the Union, ſixteen ſhall be the number to fit and vote 
in the Houſe of Lords, and forty-five the number of the repreſen- 
tatives of Scotland, in the Houſe of Commons of the parliament of 
Great Britain; and that the ſaid ſixteen peers, and forty-five mem- 
bers in the Houſe of Commons, be named and choſen in ſuch man- 
ner, as by a ſubſequent act in this preſent ſeſſion of parliament in 
Scotland ſhall be ſettled ; which act is thereby declared to be as va- 
lid as if it were a part of, and ingroſſed in the ſaid treaty : There- 
fore, her Majeſty, with advice and conſent of the eſtates of parlia- 
ment, ſtatutes, enacts, and ordains, that the ſaid ſixteen peers, who 
ſhall have right to fit in the Houſe of Peers, in the parliament of 
Great Britain, on the part of Scotland, by virtue of this treaty, ſhall 
be named by the ſaid peers of Scotland, whom they repreſent, their 
heirs or ſucceſſors to their dignities and honours, out of their own 
number, and that by open election, and plurality of voices of the 
peers preſent, and of the proxies for ſuch as ſhall be abſent, the ſaid 
proxies being peers, and producing a mandate in writing, duly ſign- 
ed before witneſſes, and both the conſtituent and proxy being qua- 
:111ed according to law; declaring alſo, that ſuch peers as are abſent, 
hcing qualified as aforeſaid, may ſend to all ſuch meetings liſts of 

! the 
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the peers whom they judge fitteſt, validly ſigned by the ſaid abſent 
peers, which. ſhall be reckoned in the ſame manner as if the parties 
had been preſent, and given in the ſaid liſt. And, in caſe of the 
death, or legal incapacity of any of the ſaid ſixteen peers, that the 
foreſaid peers of Scotland ſhall nominate another of their own num- 
ber in place of the ſaid peer, or peers, in manner before and after 
mentioned. And that, of the ſaid forty-five repreſentatives of Scot- 
land in the Houſe of Commons, in the parliament of Great Britain, 
thirty ſhall be choſen by the ſhires or ſtewartries, and fifteen by the 
royal borroughs, as follows, viz. one for every thire and ſtewartry, 
excepting the ſhires of Bute and Caithneſs, which thall chooſe one 
by turns, Bute having the firſt election; the ſhires of Nairn and 
Cromarty, which ſhall alſo chooſe by turns, Nairn having the firſt 
election; and, in like manner, the ſhires of Clackmannan and Kin- 
roſs ſhall chooſe by turns, Clackmannan having the firſt election. 
And, in caſe of the death, or legal incapacity of any of the ſaid 
members, from the reſpective ſhires or ſtewartries above mentioned, 
to fit in the Houſe of Commons, Ti is enacted and ordained, that 
the ſhire or ſtewartry who elected the ſaid member ſhall ele& ano- 
ther member in his place. And that the ſaid fifteen repreſentatives 
for the royal boroughs be choſen as follows, viz. that the town of 
Edinburgh ſhall have right to ele& and fend one member to the 
parliament of Great Britain; and that each of the other burghs ſhall 
elec a commiſhoner, in the ſame manner as they are now in uſe to 
elect commifioners to the parliament of Scotland; which commiſ- 
honers and burghs (Edinburgh excepted) being divided in fourteen 
claſſes or diſtricts, ſhall meet at fuch time and place, within their 
reſpective diſtricts, as her Majeſty, ber heirs, or ſucceſſors, ſhall ap- 
point, and elect one for each diſtrict, viz. the burghs of Kirkwall, 
Wick, Dvornock, Dingwall, and Tayne, one; the burghs of Fortroſe, 
Inverneſs, Nairn, and Forreſs, one; the burghs of Elgin, Cullen, 
BamP, lovervry, and Kintore, one; the burghs of Aberdeen, Inver- 
bervi2, 
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bervy, Montroſe, Aberbrothock, and Brechin, one; the burghs of 
Forfar; Perth, Dundee, Cowper, and St Andrews, one; the burghs 
of Crail, Kilrennie, Anſtruther-Eaſter, Anſtruther- Weſter, and Pit- 
teuweem, one; the burghs of Dyſart, Kirkcaldie, Kinghorn, and 
Burntiſland, one; the burghs of Inverkeithing, Dumfermling, 
Queensferry, Culroſs, and Stirling, one; the burghs of Glaſgow, 
Renfrew, Rutherglen, and Dumbarton, one; the burghs of Hadding- 
toun, Dunbar, Northberwick, Lawder, and Jedburgh, one; the 
burghs of Selkirk, Peebles, Linlithgow, and Lanerk, one; the burghs 
of Dumfries, Sanquhar, Annan, Lochmaban, and Kirkcudbright, 
one; the burghs of Wigtoun, Newpalloway, Stranrawer, and White- 
horn, one; and the burghs of Air, Irvine, Rotheſay, Campbeltoun, 
and Inverary, one. And it is hereby declared and ordained, hat, Where ne 1 
votes S clec- 1 
where the votes of the commiſhoners for the ſaid burghs, met to tious 4+; c- 
chooſe repreſentatives from their ſeveral diſtricts to the parliament gie 


ſigent tu have 
of Great Britain, ſhall be equal, in that caſe, the preſident of the 3 
meeting ſhall have a caſting or deciſive vote, and that by and attour his own. 
his vote as a commiſſioner from the burgh from which he is ſent ; 

the commiſſioner from the eldeſt burgh preſiding in the firſt meet- 

ing, and the commiſhoners from the other burghs, in their reſpec- 

tive diſtricts, preſiding afterwards, by turns, in the order as the ſaid 1 4 | 
burghs are now called in the rolls of the parliament of Scotland. c:paciry, an- | 


I 1 : he be 
And in caſe that any of the ſaid fifteen commiſſioners from the burghs ©... 
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Dall deceaſe, or become legally incapable to fit in the Houſe of Com- 113 | | 
ons, then the town of Edinburgh, or the diſtrict which chooſed the onthe is (Ct. [ 
-” . . . . one but _ 
aid member, ſhall elect a member in his or their place. It is always: thofgoftwen- | 


ereby expreſsly provided and declared, that none ſhall be capable e 577 


of age, and 


to elect, or be elected, for any of the aid eſtates, but ſuch as are Proteſtants, 
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| | s and who tike | 
wenty-one years of age compleat, and proteſtant, excluding all the Formula, 1 
Wy . . il required, i [3 
Vapiſts, or ſuch, who, being ſuſpect of Popery, and required, | refuſe N 2 — if 
to ſwear and ſubſcribe the formula contained in the third act, made _— be 5 18 
| . i i: . leftedforan) 0 
the eighth and ninth ſeſſions of King William's parliament, inti- ef the e- 8 
| Uuu tuled, Rates, is 


None to be a 


commoner 
for any place 
in Scotland, 
but ſuch as 
were: capable 
to be elected 
tu the parhia- 
ment of 
Scotland. 
Upon calling 
a parſiament 
writs ſhall be 
directed to 
the privy 
council of 


Scotland, 


who are to 
iſſue a pro- 
cla mation for 
electing ſix- 
teen peers for 
Scotland. 


Manner 


thereof. 


The names 
of the peers 
elected to be 
certified to 
the clerk of 
the privy 
council by 
the clerk re- 
giſter, &c. 


and for elec- 
ting the com- 
miſſioners of 
ſhires, 

their names 
to be certified 


ing the firſt, or any ſubſequent parliament of Great Britain, and 


votes; and, having made up the liſts in preſence of the meeting, to 
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tuled, Act for preventing the growth of Popery: And alſo decla- 
ring, that none ſhall be capable to ele, or be elected, to repreſem 
a ſhire or burgh in the patliament of Great Britain, for this part of 
the united Kingdom, except ſuch as are now capable, by the laws of 
this kingdom, to elect, or to be elected as commiſſioners for ſhires 
or burghs to the parliament of Scotland. And, further, her Majeſty, 
with advice and conſent foreſaid, for the effectual and orderly 
election of the perſons to be choſen to ſit, vote, and ſerve, in the re- 
ſpective houſes of the parliament of Great Britain, when her Majeſty, 


her heirs, and ſucceffors, ſhall declare her or their pleaſure for hold- 


when, for that effect, a writ ſhall be iſſued out under the great ſeal 
of the united kingdom, directed to the privy council of Scotland, 
conform to the ſaid twenty-ſecond article, ſtatutes, enacts, and or- 
dains, that, until the parliament of Great Britain ſhall make further 
proviſion therein, the ſaid writ ſhall contain a warrant and com- 
mand to the ſaid privy council to iſſue out a proclamation in her 
Majeſty's name, requiring the peers of Scotland for the time, to 
meet and aſſemble at ſuch time, and place, within Scotland, as her 
Majeſty and royal ſucceſſors ſhall think fit, to make election of the 
ſaid ſixteen peers; and requiring the Lord Clerk-Regiſter, or two 
of the clerks of ſeſſion, to attend all ſach meetings, and to admini- 
ter the oaths that are, or ſhall be, by law required, and to aſk the 


return the names of the ſixteen peers choſen (certified under the 
ſubſcription of the ſaid Lord Clerk Regiſter, clerk or clerks of ſeſſion 
attending) to the clerk of the privy council of Scotland: And, fick- 
like, requiring and ordaining the ſeveral freeholders in the reſpective 
ſhires and ſtewartries, to meet and conveen at the head burghs of 
their ſeveral ſhires and ſtewartries, to elect their commiſſioners, con- 
form to the order above ſet down; and ordaining the clerks of the 
ſaid meetings, immediately after the ſaid elections are over, reſpec- 

tively, 


we 
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tively, to return the names of the perſons elected to the clerks of 
the privy council. And, laſiy, ordaining the city of Edinburgh to 
elect their commiſhoner, and the other royal boroughs to elect each 
of them a commiſſioner, as they have been in uſe to elect commiſ- 
ſioners to the parliament, and to ſend the ſaid reſpectixe commiſ- 
ſioners, at ſuch times, to ſuch burghs, within their reſpective di- 
ſtricts, as her Majeſty and ſucceſſors, by ſuch proclamations, ſhall 
appoint; requiring and ordaining the common clerk of the reſpec- 
tive burghs, where ſuch elections ſhall be appointed to be made, to 
attend the faid meetings, and, immediately after the election, to re- 
turn the name of the perſons ſo elected (certified under his hand) to 
the clerk of privy council; to the end, that the names of the ſixteen 
peers, thirty commiſſioners for ſhires, and fifteen commiſſioners for 
burghs, being ſo returned to the privy council, may be returned to 
the court from whence the writ did iſſue under the great ſeal of the 
united kingdom, conform to the ſaid twenty-ſ{econd article. And 
whereas, by the ſaid twenty-ſecond article, it is agreed, that, if her 
Majeſty ſhall, on or before the firſt day of May next, declare, that 
it is expedient, the Lords and Commons of the preſent parliament of 
England, ſhould be the members of the reſpective houſes of the firſt 
parliament of Great Britain, for and on the part of England, they 
Mall accordingly be the members of the ſaid reſpective houſes, for 
and on the part of England ; her Majeſty, with advice and conſent 
foreſaid, in that caſe only, doth hereby ſtatute and ordain, that the 
i:xteen peers, and forty-five commiſſioners for ſhires and burghs, 
who ſhall be choſen by the peers, barons, and burghs, reſpectively, 
in this preſent ſeſſion of parliament, and cut of the members there- 
of, in the ſame manner as committees of parliament are uſually now 
choſen, ſhall be the members of the reſpective houſes of the ſaid 
firſt parliament of Great Britain, for, and on the part of Scotland: 
Which nomination and election being certified by a writ under the 
Lord Clerk Regiſter's hand, the perſons ſo nominated and elected 
Uuu 2 | ſhall 


after eleaion 
by the clerk 
of the meet» 
ing. 
And forelec- 
ting the com- 
miſſionets of 
boroughs. 


Manner of ; 
election. 
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the preſdiung 
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ted. 

The names 
of the ſixteen 
peers, and 
forty-five 
commiſſion- 
ers, to be re- 
turned by 
the privy 
council. 


Manner of 
electing the 
peers and 
commoners 
for Scotland 
to the firſt 
parliamentof 
Great Bri- 
tain, in caſe 
the preſent 
members tor 
England be 
continued, 
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In what 
manner the 
forty-five re- 
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of Scotland 
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ted. 


524 A P FP END H x 


ſhall have right to ſit and vote in the Houſe of Lords, and in the 


Hoe of El ol the ſaid firſt meme of DOE 17% P 
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Anno Sexto ANNE N E G IN E, C LI 


In Af for rendering the Union of the two. a more entire ; and 
complete. 


The two following paragraphs of this act relate to the eleQions of 
members of parliament for Scotland. 


V. AND for the more uniform and expreſs method of electing and 
returning members to parliament, be it likewiſe further enacted, by 
the authority aforeſaid, That when any parliament ſhall, at any 
time hereafter, be ſummoned or called, the forty-five repreſentatives 
of Scotland in the Houſe of Commons of the parliament of Great 
Britain, ſhall be elected and choſen by authority of the Queen's 
wits, under the great ſeal of Great Britain, directed to the ſeyeral 
ſheriffs and ſtewarts of the refpeQive ſhires and ſtewartries; and the 
{aid ſeveral ſheriffs and ſtewarrs ſhall, on receipt of ſuch writs, forth- 
with give notice of the time of election for the knights or commiſ- 
Joners for their reſpective ſhires or ſtewartries ; and at ſuch time ot 
election, the ſeveral freeholders in the reſpective ſhires and ſtewar- 
tries ſhall meet and convene at the head burghs of their ſeveral 
{hires and ſtewartries, and proceed to the election of their reſpective 
commiſſioners or knights for the ſhire or ſtewartry ; and the clerks 
of the ſaid meetings, immediately after the ſaid elections are over, 
ſhall reſpectively return the names of the perſons elected, to the 
ſheriff or ſtewart of the ſhire or ſtewartry, who ſhall annex it to his 
writ, and return it with the ſame into the court out of which the 

writ 
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writ ãſſued: And as to the manner of election of the fifteen repre- 
ſentatives of the royal boroughs, the ſheriff, of the ire f 135 
burgh ſhall, on the receipt of the writ directed to him, orthwith 

direct his precept to the Lord Provoſt of Edinburgh, to cauſe a 


burgeſs to be elected for that city; and, on receipt of ſuch precept, 


the city of Edinburgh ſhall elect their member, and their common 


clerk ſhall certify his name to the ſheriff of Edinburgh, who ſhall 
annex it to his writ,.and return it with the ſame into the court from 
whence the writ iſſued : And as to the other royal boroughs, di- 
vided into fourteen claſſes or diſtricts, the ſheriffs or ſtewarts of the 
ſeveral ſhires and ftewartries ſhall, on receipt of their ſeveral writs, 
forthwith direct their ſeveral precepts to every royal borough with- 
in their reſpeQive ſhires or ſtewartries, reciting therein the contents 
of the writ, and the date thereof, and commanding them forthwith 
to ele each of them a commiſhoner, as they uſed formerly to elect 


commiſſioners to the parliament of Scotland, and to order the ſaid. 


reſpective commiſſioners to meet at the preſiding borough of their 


reſpective diſtrict, (naming the ſaid preſiding borough) upon the 
thirtieth day after the date of the tete of the writ, unleſs it be up- 
on the Lord's day, commonly called Sunday, and then the next day 
after, and then to chooſe their burgeſs for the parliament ; and the 


common clerk of the then preſiding borough ſhall, immediately af- 
ter the election, return the name of the perſon fo elected to the ſhe- 
riff or ſtewart of the ſhire or ſtewartry wherein ſuch preſiding bo- 
rough is, who ſhall annex it to his writ, and return it with the ſame 
into the court from whence the writ iſſued; and in caſe a vacancy 
ſhail happen in time of parliament, by the deceaſe or legal inca- 
pacity of any member, a new member ſhall be elected in his room, 
conformable to the method kerein before appointed; and, in caſe 
ſuch vacancy be of a repreſentative for any one of the ſaid fourteen 
claſſes or diſtricts of the ſaid royal boroughs, that borough which 
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VI. Provided always, * upon the iſſuing of writs of Zum 
for the electing of a parliament, if any ſhire or ſtewartry wherein 
a royal borough is, hath not then a turn or right to elect a commiſ- 
ſioner or knight of the ſhire or ſtewartry for that parliament, that 


then it ſhall be omitted out of the writ directed to ſuch ſheriff or 


ſtewart, to cauſe a knight or commiſſioner for that ſhire or ſte wart 
ry to be Os. for that parliament, 


* . 
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Anno Sexto ANN # REGINE, Cap, 23. 


An Act to make further Prov fron for Electing and Summoning Six- 
teen Peers of Scotland to fit in the Houſe of Peers in the Parlia- 
ment of Great Britain; and for trying Peers for Offences committed 
in Scotland; and for the further regulating of Voters in Elections 
of Members to ſerve in Parliament. 


WHEREAS, by the two and twentieth article of the treaty of 
union, for uniting the two kingdoms of England and Scotland, ra- 
tified and confirmed by the reſpective parliaments of each kingdom, 
it was, amongſt other things, provided, that, when her Majeſty, her 
heirs or ſucceſſors, ſhould declare their pleaſure for holding the firſt, 
or any ſubſequent parliament of Great Britain, until the parliament 
of Great Britain ſhould make further proviſion therein, writs ſhould 
iſſue under the great ſeal of the united kingdom of Great Britain, 
directed to the privy council of Scotland, commanding them to cauſe 
ſixteen peers, who were to fit in the Houſe of Lords, to be ſum- 
moned to parliament, in ſuch manner as by an act of the then preſent 


ſeſſion of parliament of Scotland was, or ſhould be ſettled ; in which 
ſeſſion 
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ſeſſion of the pariäpapent in Scotland an act was accordingly paſſed for 


chat purpoſe, intituled, An act ſettling the manner of electing the fix- 


teen peers and forty-five members to repreſent Scotland in the par- 
© hament of Great Britain; which act was afterwards confirmed by 
the parliament of England, and declared to be as valid as if the ſame 
had been part of, and ingroſſed in the ſaid articles of union; by 
which act it is, amongſt other things, provided and enacted, that the 
ſixteen; peers who ſhould have a right to fit in the Houſe of Peers in 
the parliament of Great Britain, on the part of Scotland, by virtue 
of the ſaid treaty, ſhould be named by the ſaid peers of Scotland, 
whom they repreſent, their heirs or ſucceſſors to their dignities and 
honours, out of their own number, and that by open election and 
plurality of voices of the peers preſent, and of the proxies for ſuch 
as ſhould be abſent, the ſaid proxies being peers, and producing a- 
mandate in writing, duly ſigned before witneſſes, and both the con- 
ſtituent and proxy being qualified, according to law; and that ſuch 
peers as were abſent, being qualified as aforeſaid,. might ſend to all 
ſuch meetings a liſt of the peers whom they judged fiteſt, validly 
ſigned by the ſaid abſent peers, which ſhould be reckoned in the 
ſame manner as if the parties had been preſent, and given in the 
ſaid liſt; and in caſe of the death or legal incapacity of any of the 
ſaid ſixteen peers, that the aforeſaid peers of Scotland ſhould nomi- 
nate another of their own number in place of the ſaid peer or peers, 
in manner as therein is mentioned: And it was thereby further e- 
nacted, that, until the parliament of Great Britain ſhould make fur- 
ther proviſion therein, the ſaid writs ſo to be iſſued ſhould contain 
a warrant and command, to command the ſaid privy council to iſſue 
out a proclamation in. her Majeſty's: name, requiring the peers of 
Scotland, for the time, to meet and aſſemble at ſuch time and place 
within Scotland as her Majeſty and her royal ſucceſſors ſhould think 
fit, to make election of the ſaid ſixteen peers, and requiring the 
Lord Clerk-regiſter, or two of the clerks of ſeſſion, to attend all 
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fuck "Theetings, and to adminiſter the oaths as were or ſhould be by 


law required, and to aſk the votes; and, having made up the liſt in 
preſence of the meeting, to return the names of the ſixteen peer; 
choſen, certified under the ſubſcription of the ſaid Lord Clerk<regi- 
ſter, clerk or clerks of ſeſſion attending, to the clerk of the privy coun- 
cil of Scotland, to the end that the names of the ſixteen. peers, being 
ſo returned to the privy council, might be returned to the court from 


vrhence the writ did iſſue, under the great ſeal of the united king- 


dom, conform to the faid twenty- ſecond article: And whereas, by 
an act of this preſent ſeſſion, intituled, An act for rendering the 


union of the two kingdoms more intire and complete,” it is de- 


clared and enacted, that from and after the firſt day of May one 
thouſand ſeven hundred and eight, the privy council of Scotland 


hall ceaſe and determine, whereby it is become neceſſary that ſome 


further proviſion ſhould be made for the electing and returning the 
ſaid ſixteen peers, that are to fit in the Houſe of Peers, in the par- 
liament of Great Britain, purſuant to the ſaid treaty : Be it there- 


fore enacted by the Queen's moſt Excellent Majeſty, by and with 


the advice and conſent of the Lords Spiritual and Temporal, and 
Commons in parliament aſſembled, and by. the authority of the 
ſame, that, at all times hereafter, when her Majeſty, her heirs and 
ſucceſſors, ſhall declare her or their pleaſure for ſummoning and 
holding any parliament of Great Britain, that, in order to the elec- 
ting and ſummoning the ſixteen peers of Scotland, a proclamation 
ſhall be iſſued under the great ſeal of Great Britain, commanding al! 
the peers of Scotland to aſſemble and meet at Edinburgh, or in ſuch 
other place in Scotland, and at ſuch time as ſhall be appointed iu the 


| ſaid proclamation, to elect, by open election, the ſixteen peers to fit 
and vote in the Houſe of Peers in the parliament of Great Britain, 


in ſuch manner as by the before recited act, and herein after is ap- 
pointed, 
And 


"OE © X © WE 529 


II. And be it further enaQed by the authority aforeſaid, that every 
proclamation iſſued for the purpoſe aforeſaid, ſhall be duly publiſh- 
ed at the market croſs at Edinburgh, and in all the county- towns of 
Scotland, five and twenty days at the leaſt before the time thereby 
appointed for the meeting of the peers to proceed to ſuch election. 


III. And be it further enaQed by the authority aforeſaid, that all the 
peers who meet on ſuch proclamation, ſhall, before they proceed to the 


election, and in the preſence of the peers aſſembled for ſuch election, 
take the reſpective oaths, videlicet, 


«I A. B. do ſincerely promiſe and ſwear, that I will be faithful, 
and bear true allegiance to her Majeſty Queen Anne. So help me 
God.” | 


% A. B. do ſwear, that I do, from my heart, abhor, deteſt, and 
abjure, as impious and heretical, that damnable doctrine and poſi- 
tion, that Princes excommunicated or deprived by the Pope, or any 
authority of the See of Rome, may be depoſed or murdered by their 
ſubjects, or any other whatſoever. And I do declare, that no fo- 
reign Prince, perſon, prelate, ſtate, or potentate, hath, or ought to 
have any juriſdiction, power, ſuperiority, pre-eminence, or autho- 
rity, eccleſiaſtical or ſpiritual, within this realm. So help me God.” 


And ſhall alſo make, repeat, and ſubſcribe the declaration follow- 
ing, videlicet, 


*I A. B. do ſolemnly and fincerely, in the preſence of God, pro- 
feſs, teſtifie, and declare, that I do believe, that, in the ſacrament of 
the Lord's Supper, there is not any tranſubſtantiation of the ele- 
ments of bread and wine into the body and blood of Chriſt, at, or 
after the conſecration thereof, by any perſon whatſoever; and that 
ES the 
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the invocation or adoration of the Virgin Mary, or any other ſaint, 
and the ſacriſiee of the maſs, as they are now uſed in the Church of 
Rome, are ſuperſtitious and idolatrous. And I do ſolemnly, in the 
prefence of God, profeſs, teſtify, and declare, that I do make this 
declaration, and every part thereof, in the plain and ordinary ſenſe 
of the words read unto.me, as they are commonly underſtood by 
Englith Proteſtants, without any evaſion, equivocation, or mental 
reſervation whatſoever, and without any difpenſation already granted 
me, for this purpoſe, by the Pope, or any other authority or perſon 
whatſoever, or without any hope of any ſuch diſpenſation from any 
perſon or authority whatſoever, or without thinking that I am, or 
can be acquitted before God or wan, or abſolved of this declaration, 
or any part thereof, although the Pope, or any other perſon or per- 
ſons, or power whatſoever, ſhould diſpenſe with, or annul the ſame, 


or declare that it was null and void from the beginning.” 


And alſo take and ſubſcribe the oath following, videlicet, 


* A. B. do truly and fincerely acknowledge, profeſs, teſtify, 
and declare in my conſcience, before God and the world, that our 
Sovereign Lady Queen Anne is lawful and rightful Queen of this 
realm, and of all other her Majefty's dominions and countries there- 
unto belonging : And I do folemnly and fincerely declare, that 1-do 
believe in my conſcience, the perſon pretended to be Prince of Wales, 
during the life of the late King James, and ſince his deceaſe, pre- 
tending to be, and taking upon himſelf the ſtile and title of King of 
England, by the name of James the Third, or of Scotland, by the 
name of James the Eighth, or the ſtile and title of King of Great 
Britain, hath not any right or title whatſoever to the crown of this 
realm, or any other the dominions thereunto belonging: And I do 
renounce, refuſe, and abjure any allegiance or obedience to him. 
And I do fwear, that I will bear faith and true allegiance to her 


Majeſty 


Fo 
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Majeſty Queen Anne, and her will defend, to the utmoſt of my 
power, againſt all. traiterous . conſpiracies and attempts whatſoever 
which ſhall be made againſt her perſon, crown, or dignity. And I 
will do my beſt endeavour to diſcloſe and make known to her Ma- 
jeſty, and her ſucceſſors, all treaſons and traiterous conſpiracies 
which I ſhall know to be againſt her, or any of them. And I do 
faithfully promiſe, to the utmoſt of my power, to ſupport, maintain, 
and defend the ſucceſſion of the crown againſt him the ſaid James, 
and all other perſons whatſoever, as the ſame is, and ſtands ſettled 
by an act, intituled, An act declaring the rights and liberties of 
© the ſubject, and ſettling the ſucceſſion of the crown to her preſent 
* Majeſty, and the heirs of her body, being Proteſtants ;' an as the 
ſame, by one other act, intituled, An act for the further limitation 
of the crown, and better ſecuring the rights and hberties of the 
ſubject,“ is and ſtands ſettled and entailed, after the deceaſe of her 
Majeſty, and for default of iſſue of her Majeſty, to the Princeſs So- 
phia, Electreſs and Dutcheſs-Dowager of Hanover, and the heirs of 
her body, being Proteſtants. And all theſe things I do plainly and 
ſincerely acknowledge and ſwear, according to theſe expreſs words 
by me ſpoken, and according to the plain and common ſenſe and 
underſtanding of the ſame words, without any equivocation, mental 
evaſion, or ſecret reſervation whatſoever : And I do make this re- 
cognition, acknowledgment, abjuration, renounciation, and promiſe 


heartily, willingly, and truly, upon the true faith of a Chriſtian. 
So help me God.“ 


1 


IV. And that ſuch peers that live in Scotland, but ſhall not be pre- 
ſent at ſuch meeting ſo appointed, may take the ſaid oaths, and make 
and ſubſcribe the ſaid declaration, in any ſheriff's court in Scotland, 
and every ſheriff, or his deputy, before whom ſuch oaths, and ſuch 
declaration, ſhall be ſo made, ſubſcribed and repeated, ſhall, and is 
hereby required to return the original ſubſcription of ſuch oath and 

XXX 2: declaration, 
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e fig gned by the peer who took the fake, alid make 4 re- 
turn i in writing, under his hand and ſeal, to the peers ſo affembled, 
of ſuch peers taking che "aid 6aths,” and 'wakid and fubſctibing Ae 
ſaid oath and declaration, and ſuch peer ſhall be thereby enabled 
and qualified to make a proxy, or to ſend a ſigned liſt, containing 
the names of the ſixteen peers of Scotland for whom he giveth his 
vote; and ſuch of the peers of Scotland as, at the time of iſſuing 
fuch proclamation, reſide in England, may take and ſubſcribe the 
ſaid oaths, and make, repeat, and ſubſcribe the ſaid declaration, in 
her Majeſty's High Court of Chancery in England, her Majeſty's 
Court of Queen s Bench, Common Pleas, or Court of Exchequer in 
England, which being certified by writ, to the peers in Scotland at 
their meeting, under the ſeal of the court where ſuch oath and de- 
claration ſhall be made, repeated, and ſubſcribed, ſhall be ſufficient to 
entitle ſuch peer to make his proxy, and to ſend a ſigned liſt, as 
aforeſaid ; and in caſe any of the ſaid peers of Scotland, who, at any 
time before the iſſuing of ſuch proclamation, have taken the ſaid 
oaths, and made and ſubſcribed the ſaid declaration in England or 
Scotland, to be certified as aforeſaid, and, if taken in parliament, to 
be certified under the great ſeal of Great Britain, ſhall, at the time 
of iſſuing ſuch proclamation, be abſent in the ſervice of her Majeſty, 
her heirs or ſucceſſors, ſuch peer may make his proxy, or ſend a 


ſigned liſt. 


V. Provided always, and be it enacted by the authority aforeſaid, 
that ſuch peers of Scotland as are alſo peers of England, ſhall ſign 
their proxies and liſts by the title of their peerage in Scotland. 


VI. And be it further enacted by the authority aforeſaid, that no 
peer ſhall be capable of having more than two proxies at one time. 


VII. 


ELLE RS : 


VI. And be it further, enacted by the authority aforeſaid, that, at 
ſuch meeting of the peers, they ſhall all gi ve in the ns che per- Er 
ſons by them, vominated to ſit and vote in the H Houle of P Peers, in the 
parliament, of Great Britain, and the Lord Clerk Regiſter, ro ol 
the principal, clerks of the ſeſſion, appointed by him to officiate in 
his name, ſhall, after the election 1 is made, and duly examined, cer 
tify the names of the ſixteen peers ſo elected, and fign and atteſt the 
ſame in the preſence of the peers; which certificate, ſo ſigned an 
atteſted, ſhall, by the Lord Clerk Regiſter, or two of the piſhcpial 
clerks of the ſeſſions, be returned into her Majeſty's high court of 


Chancery of Great Britain, before the time appointed for the meet- 
ing of the parliament, 


TLETIS 
VIII. And be it further enacted by the zucht aforeſaid, that the 
peers ſhall come to ſuch meetings with their ordinary attendants 
only, according to, and under the ſeveral penalties inflicted by the 
ſeveral laws and ſtatutes now in force in Scotland, which preſcribe 
and direct with what numbers and attendants the ſubjects there may 
repair to the publick courts of juſtice. 


IX. And be it further enacted by the authority aforeſaid, that it 


ſhall not be lawful for the peers ſo aſſembled, and met together for the 
electing ſixteen peers to ſit and vote in the Houſe of Peers, in the 
parliament of Great Britain, to act, propoſe, debate, or treat, of any 
other matter or thing whatſoever, except only the election of the 
ſaid ſixteen peers; and that every peer who ſhall, at ſuch meeting, 
preſume to propoſe, debate, or treat, of any other Ar or thing, 
contrary to the direction of this act, ſhall incur the penalty of pre- 


munire expreſſed in the ſtatute of the fixicenth year of King Rich- 
ard the ſecond. 


X. 


After elec- 
tion, the 
Lord clerk- 
regiſter to 
certify the 
names of the 
ſixteen; peers 


elected. 


SY; 


How peers 
ſhall come 

attended to 
elections, 


and not de- 

bate or treat 
of any mat- 

ter, &c. ex- 

cept only the 
election. 


n 


. * 

4 — Ae — < —— 
— — — ——_ — - 

— — — — ——— 


2 
» » thts ws « * Wn * * . 
3 * — * Aw 5.4 . 2 4 
— — —ͤ—ñ— — — — "0, . — — 
— — — —— — 8 
— — s — <> — — — — — 


All matters 
concerning 
the election 
to be obſer- 


ved 1 


5. Annae, 
cap. 8. 


Exception. 


In caſe of 
death, or diſ- 
ability of 
peer elected, 
proclamati- 
on to iſſue for 
electing an- 
other. 


40 . ©; 1 14 \ 


© $7. | WD 1 


X. And be it ſurther enacted by the authority aforeſaid, that all 
and every matter and things for, or concerning the election of ſixteen 
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peers of Scotland, to ſit and vote in the Houſe of Peers, in the par- 


liament of Great Britain, directed and appointed to be obſerved and 
done by the articles of Union, and the ſaid recited act of parliament 
in Scotland, intituled, Act ſettling the manner of electing the ſix- 
* teen peers, and forty-five members, to repreſent Scotland in the 
* parliament of Great Britain, which act, by an act of parliament 
in England, in the fifth year of her Majeſty's reign, intituled, * An 
act for an Union of the two kingdoms of England and Scotland, 
was declared to be as valid as if the ſame had been part of, and in- 
groſſed in the articles of Union, thereby ratified and approved, ſhall 


be obſerved and performed, except only wherein this act has further 
declared and provided. 


XI. And be it further enacted by the authority aforeſaid, that, in 
caſe any of the ſixteen peers ſo choſen ſhall die, or become otherwiſe 
legally diſabled to ſit in the Houſe of Peers of the parliament of Great 
Britain, that her Majeſty, her heirs and ſucceſſors, ſhall forthwith, 
after ſuch death or diſability, iſſue a proclamation under the great 


| ſeal of Great Britain, for electing another peer of Scotland to fit in 
the Houſe of Peers of the parliament- of Great Britain, in the room 


of ſuch peer deceaſed, or otherwiſe legally diſabled; which procla- 


mation ſhall be publiſhed at ſuch time and places as is herein enact- 


ed, touching proclamations iſſued upon ſummoning a parliament of 
Great Britain; and the peers of Scotland, being qualified as is here- 
by directed, ſhall proceed to elect a peer of Scotland to fit in the 
Houſe of Peers, of the parliament of Great Britain, in room of ſuch 
peer deceaſcd, or otherwiſe legally diſabled, in ſuch manner, and 
under ſuch reſtrictions and regulations, as are by this act directed to 
be obſerved upon the electing ſixteen peers of Scotland to ſit in the 
Houſe of Peers of the parliament of Great Britain. 


XII. 


A P P E N D IX. 77 


XII. And be it further a by the authority aforeſaid, that, for 
the more effectual trial of any peer of Great Britain that hath com- 
mitted, or ſhall commit, any high-treaſon, petit- -treaſon, miſpriſion 
of treaſon, murder, or other felonies in Scotland, commiſſion or 
commiſſions may iſſue under the great ſeal of Great Britain, to be 
directed to ſuch perſon and perſons as ſhall be therein named, con- 
ſtituting them, and ſuch a number of them as ſhall be therein men- 
tioned, juſtices of the Queen, her heirs and ſucceſſors, to inquire by 
the oaths of good and lawful men, of ſuch county and counties of 
Scotland as ſhall be named therein, of all treaſons, miſpriſions of 
treaſon, murders, and other felonies, committed in ſuch county by 
a peer, or peers, of Great Britain, which inquilition ſhall be taken 
and made in the ſame manner as indictments found and taken be- 


fore juſtices of oyer and terminer of any county of England, and 


ſhall be of the ſame effect, and proceeded upon in the ſame method 
as any inquiſition found before juſtices of oyer and terminer in 
England, whereby any peer is indicted for any ſuch offence; and 
ſuch juſtices ſhall iſſue mandates or precepts to the ſheriffs of the 
reſpeQtive counties of Scotland, to return to them at ſuch day and 
place as they ſhall appoint, ſuch and ſo many good and lawful men 
of the ſame county as may be ſufficient to inquire of the offences 
aforeſaid, and twelve, or more of them, ſo returned, being ſworn, 
ſhall be ſufficient to make ſuch inquiry, and find any indictment ; 
and, if the ſheriff of ſuch county ſhall not ſummon a ſufficient num- 
ber of men to make ſuch inquiſition, the juſtices that do proceed up- 
on ſuch commiſſion may impoſe a fine upon ſuch ſheriff, which ſhall 
be levied by proceſs out of the exchequer ; and if any of the per- 
ſons ſummoned by the ſheriff ro inquire, as aforeſaid, ſhall not ap- 
pear, the juſtices may, in like manner, impoſe a fine upon ſuch per- 
ſon ſo making default, to be levied in manner aforeſaid, 


XIII. 
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XIII. And be it further enacted by the authority aforeſaid, that 
every perſoi who ſhall refuſe to take the oath laſt herein before recited, 
or, being a quaker, ſhall refufe to declare the effect thereof upon his 
ſolemn affirmation, as directed by an act of parliament made in the 
ſeventh year of the reign of his late Majeſty, King William, intitu- 
led, An ad that the ſolemn affirmation and declaration of the peo- 
* ple called Quakers, ſhall be accepted inſtead of an oath in uſual 
form, (which oath or declaration the ſheriff, preſident of the meet- 
ing, or chief officer taking the poll at any election of members to 
ſerve in the Houſe of Commons for any place in Great Britain, or 
commiſſioners for chooſing burgeſſes for any place in Scotland, at 
the requeſt of any candidate, or other perſon preſent at ſuch elec- 
tion, are hereby impowered and required to adminiſter) ſhall not be 
capable of giving any vote for the election of any ſuch member to 
ſerve in the Houſe of Commons for any place in Great Britain, or 
commiſſioner to chooſe a burgeſs for any place in Scotland. 


XIV. Provided always, and be it enacted by the authority aforeſaid, 
that if any perſon, being a Quaker, ſhall refuſe to take the ſaid oath, 
being tendered to him in purſuance of an act made this preſent ſeſ- 
ſion of parliament, intituled, An act for the better ſecurity of her 
© Majeſty's perſon and government, but ſhall, inſtead thereof, de- 
clare the effect of the ſaid oath, upon his ſolemn affirmation, as di- 
reed by an act of parliament made in the ſeventh year of the 
reign of his late Majeſty, King William the Third, intituled, An 
act that the folemn affirmation and declaration of the people called 

aakers, ſhall be accepted inſtead of an oath in uſual form;' which 
affirmation ſhall be adminiſtered to ſuch Quaker inſtead of the ſaid. 
oath ; ſuch Quaker ſhall not be liable to any the penalties and for- 
feitures for refuſing the ſaid oath, when tendered to him, contained. 
or mentioned in the ſaid act, intituled, An act for the better ſecu- 

© rity of her Majeſty's perſon and government.“ 
Anno 
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Mn 4 for. the better Regulating the Election: of Members to ſerve 
in Parliament for that part of Great Britain called Scotland. 


WHER EAS, of late, ſeveral conveyances of eſtates have been 
made in truſt, or redeemable for eluſory ſums, no ways adequate to 
the true value of the lands, on purpoſe to create and multiply votes 
in elections of members to ſerve in parliament for that part of Great 
Britain, called Scotland, contrary to the true intent and meaning of 
the laws in that behalf: Be it therefore enacted by the Queen's moſt 
excellent Majeſty, by and with the advice and conſent of the Lords 
Spiritual and Temporal, and Commons, in this preſent parliament 
aſſembled, and by the authority of the ſame, that, from and after 
the determination of this preſent parliament, no conveyance, or right 
whatſoever, whereupon infeoffment is not taken, and ſeiſine regi- 
ſtrated, one year before the 1% of the writs for calling a new par- 
liament,;ſball; upon objection made in that behalf, entitle the perſon, 
or perſons, ſo infeft, to vote, or to be elected, at that election, in 
any ſhire or ſtewartry in that part of Great Britain called Scotland; 
and in caſe any election happen during the continuance of a parlia- 
ment, no conveyance or right whatſoever, whereupon infeoffment 
is not taken one year before the date of the warrant for making out 
2 ne writ for ſuch election, ſhall, upon objection made in that be- 
half, entitle the perſon, or perſons, ſo infeft, to vote, or be eleQed, 
at that election; and that, from and after the ſaid day, it ſhall, or 
may, be lawful to, or for any of the electors preſent, ſuſpecting any 
perſon, or perſons, to have his or their eſtates in truſt, and for the 
behoof of another, to require the preſes of the mecting to tender the 
tollowing dan to any elector; and the ſaid preſes is hereby im- 
Y73 7. powered 
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powered and required to Saile 1 fame | in the words follow- 
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J A. B. do, in n the preſence of God, declare and ſwear, that the 
lands and eſtate of for which I claim to give my 
vote in this election, are not conveyed to me in truſt, or for the be- 
hoof of any other perſon whatſoever; and I do ſwear before God, 
that neither I, nor any perſon to my knowledge, in my name, or by 
my allowance, hath given, or intends to give, any promiſe, obliga- 
tion, bond, backbond, or other ſecurity, for rediſponing or recon- 
veying the ſaid lands and eſtate, any manner of way whatſoever, 
And this is the truth, as I ſhall anſwer to God.” 


And in caſe ſuch eleQor refuſe to ſwear, and alſo to ſubſcribe the 
ſaid oath, ſuch perſon or perſons ſhall not be a Nee of voting, or 
being elected, at ſuch election. 


II. Provided always, that, notwithſtanding ſuch oath taken, it ſhall 
be lawful to make ſuch other objections as are allowed by the laws 
of Scotland againſt ſuch electors. | 

HI. And be it further enaQted and declared by the authority afore- 
ſaid, that no infeoffment taken upon any redeemable right whatſo- 
ever, except proper wadſets, adjudications, or appriſings, allowed by 
the act of parliament relating to elections in one thouſand ſix hun- 
dred eighty-one, ſhall entitle the perſon ſo infeft to vote, or be 
elected, at any election in any ſhire or ſtewartry ; and that no per- 
ſon, or perſons, who have not been enrolled, and voted at former 
ele&ions, ſhall, upon any pretence whatſoever, be enrolled, or ad- 
mitted to vote at any election, except he or they firſt produce a ſuf- 
ficient right or title to qualifie him or them to vote at that election, 
to the ſaisfaction of the freeholders formerly enrolled, or the ma- 
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jority of chem em! and the returning officers are hereby ordain- 
ed to make their returns of the perſons elected by the majority of 
the freeholders enrolled, and thoſe admitted by them, reſerving al- 
ways the liberty of objecting againſt the perſons admitted to, or 
excluded from the roll, as formerly. 


IV. And be it further enacted by the authority aforeſaid, that all 
ſheriffs of ſhires, and ſtewarts of ſtewartries, ſhall be obliged, under 
the pain of fifty pounds Sterling, one moiety whereof ſhall be to the 
Queen's moſt excellent Majeſty, her heirs, and ſucceſſors, and the 
other moiety to the perſon or perſons who ſhall ſue for the ſame, 
to be recovered before the court of ſeſſion, by any action ſummarily, 


without abiding the courſe of the roll, to make the publick intima- 
tions required by the laws of Scotland, at the ſeveral pariſh churches 
within their reſpeQive juriſdictions, at leaſt three days before the 
diet of elections. 


V. Provided always, that the right of apparent heirs in voting at 
elections by virtue of their predeceſſors infeoffments, and the right 
of huſbands by virtue of their wives infeoffments, be, and is hereby 
reſerved to them as formerly; any thing in this act contained to the 
contrary notwithſtanding. 


VI. Provided alſo, that any conveyance or right, which, by the 
laws of Scotland, is ſufficient to qualify any perſon to vote in the 
elections of members to ſerve in parliament for ſhires or ſtewartries, 
and whereupon infeoffment is taken on or before the firſt day of 
June, in the year of our Lord one thouſand ſeven hundred and thir- 
teen, ſhall entitle the perſon, or perſons, ſo infefr, to vote at the 
elections of members to ſerve in the next enſuing parliament, any 
thing herein contained to the contrary notwithſtanding, | 
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VII. Provided always, and it is hereby declared to be tlie true in- 
tent and meaning of this act, that no huſbands ſhall vote at any en- 
ſuing election by virtue of their wives infeoffments, who are not 
heireſſes, or have not right to the r of” the Ras account 
whereof ſuch vote ſhall be claimed. Nn — 


: RE 


Anno primo GEORG II Rxois. Cae, 13. 


An Act for the further Security of his Majeſty's Perſon and Govern- 
ment, and the Succeſſion of the Crown in the Heirs of the late Prin- 
ceſs Sophia, being Proteſtants.;. and for. extinguiſhing the Hopes of 
the Pretended Prince of Wales, and his open and ſecret Abetters, 


[ The following clauſe of this act relates to eleQions.] | 


IV. AND whereas certain doubts and ſcruples have ariſen concer- 
ning the ſenſe and meaning of the clauſe following, cantained in an 
act made in the ſixth year of her late Majeſty Queen Anne, intitu- 
led, An act to make further proviſion, for electing and ſum- 
* moning ſixteen peers of Scotland to fit in the Houſe of Peers in 
© the parliament of Great Britain; and for trying peers for offences 
* committed in Scotland ; and for the further regulating of voters 
in elections of members to ſerve in parliament ;' whereby it is 
enacted, that every perſon who ſhall refuſe to take the oath laſt 
therein before recited, or, being a Quaker, ſhall refuſe to declare the 
effect thereof upon his folemn affirmation, as directed by an act of 
parliament made in the ſeventh year of the reign of his late Majeſty 
King William, intituled, An act, that the ſolemn affirmation and 
declaration of the people called Quakers, ſhall be accepted inſtead 
* of an oath in the uſual form, (which oath or declaration the ſheriff, 
greficent of the mecting, or chief officer taking the poll at any election 


of 
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of members to ſerye in the Houle of Commons for any place in Great 
Britain, or commiſſioners. for chooſing burgeſſes for any place in Scot- 
land, at che requeſt of any candidate, or other, perſon preſent-at ſuch 
election, are hereby impowered and required to adminifter;) ſhall. not 
be capable of giving any vote for the election of any ſuch member to 
ſerve in the Houſe of Commons for any place in Great Britain, or 
commiſſioners to chooſe a burgeſs for any place in Scotland : On 
account of which words, ſome have pretended to vote in the meet- 
ings of free elections in Scotland, at the chooſing of the preſident 
and clerk of the meeting, without taking the oath mentioned in the 
laſt recited act, whereby it has happened that rolls of eleQors have 
been unduly made up, and wrong returns made : And alſo, where- 


as divers of his Majeſty's good ſubjects, who have given good con- 
vincing marks of their loyalty to his royal perſon and government, 


have ſcrupled to take the ſaid oath, apprehending that the reference 


in the ſaid oath may be conſtrued, in ſome reſpect, to be inconſiſtent 
with the eſtabliſhment of the church in Scotland according to law, 
and to a clauſe concerning oaths to be impoſed in Scotland after the 


union, contained in an act made in the parliament of Scotland, in 
the year one thouſand ſeven hundred and ſeven, intituled, An act. 
* for ſecuring the Proteſtant religion, and Preſbyterian church go- 
* yernment ;* which act is declared to be a fundamental and eſſen- 
tial condition of the treaty of union: To the end, therefore, that 
the ſaid ſcruples, and all miſtakes and diviſions on account of the 
ſame may ceaſe, be it further enacted and declared by the authority 
aforeſaid, that every perſon who ſhall refuſe to take the aforeſaid 
oath of abjuration, or, being a Quaker, ſhall rcfuſe to declare the 
effect thereof upon his ſolemn affirmation, in manner aforeſaid, 
(which oath and declaration the member laſt elected for any county 
er ſtewartry in Scotland, or, in his abſence, the ſheriff or ſtewart's 
clerk, until a perſon be choſen to preſide in the ſaid mecting, accor- 
ding to the directions contained in. the twenty-firſt act of the third 

| parliament: 
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parliament af King Charles the ei held i in Scotland, intituled. 
Act concerning the election of commiſſioners for ſhires;“ and, af- 
ter ſuch choice, the perſon ſo choſen to preſide, or any perſon cho- 
ſen to preſide in any meeting of any county or ſtewartry, there in 
which rolls for elections ſhall happen to be made up, is hereby au- 
thoriſed and required to adminiſter, at the requeſt of any candidate 
or other perſon preſent at ſuch meeting for election, before or aftet 
the chooſing of the preſident of the meeting, or making up of the 
rolls ;) ſhall not be capable of giving any vote for the election of a 
preſident of the meeting, making up of the rolls, or of any member 
to ſerve in the Houſe of Commons for any place in Scotland, or 
commiſſioner to chooſe a burgeſs for any place there : And further, 
that, by no words in the ſaid oath or oaths, formerly impoſed, con- 
tained, it is or was meant to oblige his Majeſty's ſaid ſubjects to any 
act or acts any ways inconſiſtent with the elan ment of the 
Church of Scotland according to law. 


Anno Secundo GEORG II II. Reors, Cay, 24. 
An Act *. the more Hectual preventing Bribery and Corruption i in 
the Elections of Members to ſerve i in Parliament. 


WHEREAS it is found by experience, that the laws already. 
in being have not been ſufficient to prevent corrupt and illegal prac- 
tices in the election of members to ſerve in parliament ; for remedy, 
therefore, of ſo great an evil, and to the end that all elections of 
members to parliament may hereafter be freely and indifferently 
made, without charge or expence, be it enacted by the King's moſt 
Excellent Majeſty, by and with the advice and conſent of the Lords 


Spiritual and Temporal, and Commons, in this preſent parliament 
aſſembled, 
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aſſembled, and by the authority of the ſame, chat, FOO and after 
the twenty- fourth day of June, in the year of our Lord one thou- 
ſand ſeven hundred and twenty-nine, upon every election of any 
member or members to ſerve for the Commons in parliament, every 
freeholder, citizen, freeman, burgeſs, or perſon having, or claiming 
to have a right to vote or be polled at ſuch an election, ſhall, before 
he is admitted to poll at the ſame election, take the following oath, 
(or, being one of the people called Quakers, ſhall make the ſolemn 
affirmation appointed for Quakers), in caſe the ſame ſhall be de- 
manded by either of the candidates, or any two of the electors ; 
that is to ſay, 


4 
S 


* I A. B. do ſwear, (or, being one of the people called Quakers, 
I A. B. do ſolemnly affirm) I have not received, or had by myſelf, 
or any perſon whatſoever in truſt for me, or for my uſe and benefit, 
directly or indirectly, any ſum or ſums of money, office, place, or 
employment, gift, or reward, or any promiſe or ſecurity for any 
money, office, employment, or gift, in order to give my vote at this 
election, and that I have not before been polled at this election.“ 


Which oath or affirmation the officer or officers preſiding, or ta- 
king the poll at ſuch election, is, and are hereby impowered and re— 
quired to adminiſter, gratis, if demanded, as aforeſaid, upon pain 
to forfeit the ſum of fifty pounds, of lawful money of Great Bri- 
tain, to any perſon that ſhall ſue for the ſame, to be recovered, to- 
gether with full coſts of ſuit, by action of debt, bill, plaint, or in- 
formation, in any of his Majeſty's courts of record at Weſtminſter, 
wherein no eſſoign, protection, wager of law, or more than one 
imparlance, ſhall be admitted or allowed; and if the faid offence 
ſhall be committed in that part of Great Britain called Scotland, 
then to be recovered, together with full coſts of ſuit, by ſummary 


Aion, or complaint before the Court of Seſſion, or by proſecution: 
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before the Court of Juſticiary there, for every neglect or refuſal ſo 
to do; and- no perſon ſhall be admitted to poll, till he bas taken 
and repeated the ſaid oath in a publie manner, in caſe the ſame-ſhall 
be demanded, as aforeſaid, before the returning: nn ſuch 
others as ſhall at legally' deputed 10 him. ' 


Sheriff or o- II. And be it further 0 that if any ſheriff, mayor, bail, or 
=> ben other returning officer, ſhall admit any perſon to be polled, without 


2 taking ſuch oath or affirmation, if demanded, as aforeſaid, ſuch re- 
any to be | 


polled, be- turning officer ſhall forfeit the ſum of one hundred pounds, to ho re- 


tore tort» covered in manner aforeſaid, together with full coſts of ſuitz and that 
Ls 100. if any perſon ſhall vote or poll at ſuch eleQion, without having firſt 


taken the oath, or, if a Quaker, having made his affirmation, as 
Voters toin- aforeſaid, if demanded, ſuch perſon ſhall incur the ſame penalty 


e which the officer is ſubject to for the offence above mentioned. 


Returning III. And be it further enacted, by the authority aforeſaid, that 
— aſter every ſheriff, mayor, bailiff, head-borough, or other perſon, being 
reg Ponds the returning officer of any member to ſerve in parliament, ſhall, 
oath, immediately after the reading the writ or precept for the election of 


ſuch member, take and ſubſcribe the following oath, videlicet, 


** A. B. do ſolemnly ſwear, that I have not, directly nor indi- 
rectly, received any ſum or ſums of money, office, place, or employ- 
ment, gratuity, or reward, or any bond, bill, or note, or any pro- 
miſe or gratuity whatſoever, either by myſelf, or any other perſon 
to my uſe, or benefit, or advantage, for making any return at the 
preſent election of members to ſerve in parliament ; and that I will 
return ſuch perſon or perſons as ſhall, to the beſt of my judgment, 


appear to me to have the majority of legal votes.“ 


Which 
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ty, city; corporation, or borough where ſuch election ſhall be made, 
or, in his or their abſence, any three of the electors are hereby re- 
quired and authoriſed to adminiſter; and ſuch oath, ſo taken, ſhall 
be entered among the records of the ſeſſions of ſuch _— city, 
W and mum as dee 


— 1 1444 Ark 


- IV-Andbeir enacted by . aforefaid,thas 8 dal | 


be deemed to be legal, which have been ſo declared by the lat deter- 
mination in the Houſe of Commons; which laſt determination con- 
cerning any county, thire, city, borough, cinque port, or place, ſhall 
be final to all intents and its nen any age to the 
A mme bia Heß 


7 — 


V. And de it Furchier enacted . thi nn aforeſaid, that if a any 
returning officer, ele&or, or perſon taking the oath or affirmation 
herein before mentioned, ſhall be guilty of wilful and corrupt per- 
jury, or of falſe affirming, and be thereof convicted by due courſe 
of law, ſhalt incur and fuffer the pains and penalties which by law 
are enacted or inflicted in caſes of wilful and corrupt perjury. 


VI. And be it further enacted by the authority aforeſaid, that no 
perſon convicted of wilful and corrupt perjury, or ſubornation of per- 
jury, ſhall, aſter ſuch conviction, be capable of voting in any elec- 
tion of any member or members to ſerve in parliament. 


VII. And be it farther enacted by the authority aforeſaid, that, if 
any perſon who hath, or claimeth to have, or hereafter ſhall have, or 
claim to have any right to vote in any ſuch election, ſhall, from and 
after the ſaid twenty-fourth day of June, which ſhall be in the year 
of our Lord one thouſand ſeven hundred and twenty-nine, aſk, re- 
ceive, or take any money, or other reward, by way of gift, loan, 

Z Z 2 or 


Wied oath any juſtice or Juſtices of the peace of the ſaid coun- 
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or other device, or agree or contract for any money, gift, office, 


employment, or other reward whatſoever, to give bis vote, or to 
refuſe or forbear to give his vote in any ſuch election; or if any 


perſon by himſelf, or any perſon employed by him, doth or; ſhall, 
by any gift or reward, or by any promiſe, agreement, or ſecurity for 
any gift or reward, corrupt or procure any perſon or perſons to give 
his or their vote or votes, or to forbear to give his or their vote or 
votes in any ſuch election, ſuch perſon, ſo offending in any of the 
caſes aforeſaid, ſhall, for every ſuch offence, forfeit the ſum of five 
hundred pounds, of lawful money of Great Britain, to be recovered 
as before directed, together with full coſts of ſuit z and every perſon 
offending in any of the caſes aforeſaid, from and after judgment ob- 
tained againſt him in any ſuch action of debt, bill, plaint, or infor- 
mation, or ſummary action or proſecution, or being any otherwiſe 
lawfully convicted thereof, ſhall for ever be diſabled to vote in any 
election of any member or members to parliament, and alſo ſhall for 
ever be diſabled to hold, exerciſe, or enjoy any office or franchiſe to 


which he and they then ſhall, or at any time afterwards may be in- 


titled, as a member of any city, borough, town corporate, or * 
port, as if ſuch perſon was naturally dead. 


VIII. And be it further enacted by the authority aforeſaid, that it 
any perſon offending againſt this act ſhall, within the ſpace of twelve 
months next after ſuch election, as aforeſaid, diſcover any other per- 
ſon or perſons offending againſt this ad, fo that ſuch perſon or per- 


| ſons ſo diſcovered be thereupon: convicted, ſuch perfon ſo diſcover- 


ing, and not having been before that time convicted of any offence 
againſt this act, ſhall be indemnified and diſcharged from all penal- 
ties and diſabilities which he ſhall then have incurred by any offence 
againſt this act. 


IX. 
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IX. And for the more-effetual obſervance of this act, be it enacted, 
that all and every the ſheriffs, mayors, bailiffs, and other officers to 
whom the execution of any writ or precept for electing any mem» 
ber or members to ſerve in parliament ſhall belong or appertain, 
ſhall, and are hereby required at the time of ſuch election; immedi- 
ately after the reading ſuch writ or precept, read, or cauſe to be 
read, openly before the electors there aſſembled, this preſent act, 
and every clauſe therein contained; and the ſame ſhall alſo openly 
be read once in every year at the general quarter ſeſſions of the 
peace, to be holden next after Eaſter, for any county or city, and 
at every election of the chief magiſtrate in any borough, town cor- 
porate, or cinque port, and at the annual election of magiſtrates and 
town counſellors for every borough within that — * . Bri- 
tain called ES | 


X. And be it further enacted by the bete aforeſaid, erde 
ſheriff, under ſheriff, mayor, bailiff, and other officer to whom the 
execution of any writ or precept for the electing of members to 
ſerve in parliament doth belong, for every wilful oſſence, contrary 
to this act, ſhall forfeit the ſum of fifty pounds, to be recovered, to- 
gether with hoy coſts of ſuit, in We: manner ribeſore Auel. 


XI. Provided always, and it is hereby dawn and enacted * che 
authority aforeſaid, that no perſon ſhall be made liable to any inca- 
pacity, diſability, forfeiture, or penalty by this act laid or impoſed, 
unleſs proſecution be commenced within two years after ſuch inca- 
pacity, diſability, forfeiture, or penalty ſhall be incurred, or, in caſe 
of a proſecution, the ſame be carried on without-wilful delay; any 
thing herein contained to the contrary notwithſtanding, 
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Anno Sepimo GEO ROGII II. Reis. GAP. 16. 
Un An for thr better regulnting the Election of Members to ferve in 
tbe Houſt'of | Commons, for that part of Great Britain called Scot- 
land, and for incapacitating tbe Jude of the Court of. Seſſion, 
Court of Fufticiary, and Barons of the Court of Exchequer in Scot- 
ana, to be elected, or to fit or vote as Members ꝙ the Houſe of 
Commanr . DFF 

WHERE As doubts may ariſe, whether the acts of parliament made 

in England, for preventing falſe and undue returns of members to 

ferve in parliament, extend to that part of Great Britain called Scot- 

land; and whereas ſeveral queſtions have ariſen concerning the 

election of commoners to ſerve in parliament for that part of Great 

Britain; therefore, to obviate fuch doubts, diſputes, and queſtions, 

for the future, and for the more eſſectually preventing returning 

officers in that part of Great Britain, called Scotland, making falſe 

and ufidue returns; May it pleaſe your Majeſty that it may be 

enacted, and be it enacted by the King's moſt excellent Majeſty, by 
and with the advice and confent of the Lords Spiritual and Tempo- 

ral, and Commons, in this preſent parliament aſſembled, and by the 

After it authority of the fame, that if the clerk of any meeting of freehol- 

3 ders for the election of a commiſſioner to ſerve in parliament for 

1 puke any ſhire or ſtewartry in Scotland, after the frſt day of May, one 

turn. thouſand ſeven hundred and thirty-four, ſhall wilfully return to the 

ſheriff or ſtewart any perſon, other than him who ſhall be duly 

elected, or if any other perſon pretending to be clerk, though not 

duly elected, ſhall preſume to act as clerk, and wilfully to return to 

the ſheriff any perſon as elected, who ſhall not be duly elected by 

the major part of ſuch meeting, the party ſo offending ſhall, for 

every ſuch offence, forfeit the ſum of five hundred pounds Sterling, 


to 


£ : * t * 
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to be recovered by the candidate fo elected, to whoſe prejudice ſuch 
falſe _ "WI in kuch manner us ee er directed. 


. An de it further enacted, that every frecholdet who hall clahm Frecholders, 
to vote at any election of a member to ſerve in patliament, for any 70 l. 
lands or eſtate in any county or ſtewartry i in Scotland, or who ſhall pave goa, 4 
have right to vote in adjuſting the rolls of freeholders, inſtead of the t * 
dath appointed to be taken by an act made in the twelfth year of the ad 12. 
her late Majeſty Queen Anne, intiruled, An act for the better re- e 

* gulating elections of members to ſerve in parliament for that part 
© of Great Britain called Scotland, ſhall, upon the requeſt of any 
freeholder formerly enrolled; before he proceed to vote in the choice 
of a member, or on adjuſting the rolls, take and: ſubſcribe, upon a 
roll of parchment, to be provided and kept by the ſheriff, or ſtewart- 
clerk, for that purpoſe, the oath following, which the preſes or clerk. 
to the meeting, either for the enrolment or election, is t. im 


onen Þ 150 required: to adminiſter ; ane 1 to y, 


1 A. B. do, in the b of God, deckte ia ies that 
the lands and eſtate of for which I claim a right to vote 
in the election of a member to ſerve in parliament for this county 
or ſtewartry, is actually in my poſſeſſion, and do really and truly 
belong to me, and is my own proper eſtate, and is not conveyed to 3 
me in truſt, or for or in behalf of any other perſon. whatſoever ; REC0 2604 
and that neither I, nor any perſon to my knowledge, in my name, 
or on my account, or by my allowance, hath given, or intends to 
give, any promiſe, obligation, bond, back- bond, or other ſecurity 
whatſbever,, other than appears from the tenor and contents of the 
title upon which I now claim a right to vote, directly or indirectly, 
for rediſponing or reconveying the ſaid lands and eſtate in any 
manner of way whatſoever, or for making the rents or profits there- 
of forthcoming to che uſe or benefit of the perſon from whom I 
have 
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In caſe of re- 
fuſal, vote 
not to he ad- 
mitted, and 
name eraſed 
out of the 
roll. 
Penalty on 
falſe ſwear- 
ing or ſub- 


ſeribing. 


Judges of 
ſeſſion, juſti- 
ciary, or ex- 
chequer, in- 
capable to be 
elected. 


Sheriffs, four 
days after re- 
ceipt of the 
writs, to iſſue 
precepts for 
chooſing de- 


legates; 


* 
and chief 
magiſtrate, 


two days af - 


ter to ſum»: 
mon the 
council of 


the borough; 
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ſummoned and holden, | 
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have acquired the ſaid eſtate, or any other perſon whatſoever; and 
that my title to the ſaid lands and; eſtate is not nominal or fictitious, 
created or reſerved in me, in order to enable me to vote for a mem- 
ber to ſerve in parliament, but that the ſame is a true and real eſtate 

in me, for my own uſe and benefit, and for the uſe of no other per- 


ſon v whatſoever; and that is the truth, as l aft to, God.“ | 


1% (4138 314 957) * 
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? 1 l. And that, in caſe he ſhall * if ds. to ks and ſubs 
ſcribe, the oath, aforeſaid, his vote ſhall. not be admitted or allowed, 
and his name ſhall forthwith. be erafed out of the roll of freeholders; 
and in caſe any perſon ſhall preſume wilfully and falſely to ſwear and 
ſubſcribe the {aid oath, and ſhall be thereof lawfully convicted, he 
ſhall incur 5 pains kg mee of perjury, and be n 


3 141 


2 28 TJ £ 


IV. And bei it 5 Horn enacted, that no judge of che rom of TY 


or r juſticiary, or baron of the court of exchequer in Scotland, ſhall 
be capable of being elected, or of ſitting or voting as a member of 


the Houſe of Commons in any parliament which ſhall be hereafter 


m — D 


V. And be it further enacted by the authoricy aforeſaid, that the 
ſeveral ſheriffs and ſtewarts in Scotland ſhall, within the ſpace of four 
days after the writ ſhall come to their hand, iſſue their precepts to 
the ſeveral boroughs within their juriſdiction 1 to ele& their delegates, 


and ſhall cauſe the fame to be delivered to the chief magiſtrate of 


ſuch borough, reſiant in the borough for the time being; ; and that 
ſuch chief magiſtrate, to whom ſuch Precept ſhall be delivered, ſhall, 
within two days after his receipt of the fame, call and ſummon the 


council of the borough together, by giving notice perſonally, or 


leaving notice at the dwelling-place of every counſellor then reſiant 
in i ſuch borough, which council ſhall then appoint a peremptory day 
58A for 


; EEE E N DFH A* or 


for che election of the delegate; but two free days ſhall interveen 
betwixt the meeting of the council which appoints the day of elee- 
tion of the es eh and the day on which the election of 880 _ 
. is't to "_ — f 
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VI. And to predebr nadie wiedtions of 1 diyifiareb'? in betas 
which frequently occaſion. double commiſſions to delegates, be it enacted 
by the authority aforeſaid, that, at the annual election of magiſtrates 
and counſellors for ' boroughs, no magiſtrate or counſellor, or any 
number of magiſtrates or counſellors, ſhall, for the future, upon any 
pretence whatſoever, take upon him or them to ſeparate from the 
majority of the magiſtrates and counſellors, who have been ſuch for 
the year preceding, and to appoint or elect ſeparate magiſtrates or 
counſellors,” but ſhall ſubmit to the election made, and to the magi- 
ſtrates and counſellors elected and appointed by the majority of the 
town -· council aſſembled; and if, contrary to the direction of this act, 
amy number of magiſtrates or counſellors ſhall, in oppoſition to the 
majority, take upon them to- make a diſtinct and ſeparate election 
of magiſtrates or counſellors, their act and election ſhall be 7p/o facto 
void, and every magiſtrate or counfellor who concurred therein ſhall 
forfeit and loſe the ſum of one hundred pounds Sterling, to be re- 


covered by the magiſtrates and counſellors from whom they ſepa= 
rated, in manner herein after directed. 


ick en 38511 34 eilig 1 


VII. Provided always, and it is hereby declared and enacted, that 
it ſhall and may be lawful to, and for, any magiſtrate or counſellor 
of the borough, who apprehends any Wrong was done at any annual 
election, to bring his action before the court of ſeſſion in Scotland, 
for reQifying ſuch abuſe, or for making void the whole election (if 
illegal) only within the ſpace of eight weeks after ſuch election is 
over; and the Lords of Seſſion ſhall, and they are hereby expreſsly 


authoriſed. 


L. 100 pe- 
nalty on eve 
ry counſellor 
or magiſtrate 


ſeparating 
from the ma- 


jority at che 
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tion for bo- 
roughs. 
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Magic 
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L. goo pe © VID, And be it further enacked, that every — 
r Scotland, who ſhall wilfully annex to the writ any falſe or undue re- 


re duly turn, and every common clerk of any pteſiding borough, Who ſhall 
elected. wilfully return to the ſheriff or ſtewart any perſon other than the 
perſon elected, or who ſhall neglect or refuſe to return the perſon 
Auly elected, ſhall forfeit the ſum of ſive hundred pounds Sterling 
dio ide perſon intitled to have been returned: and not returned, to be 
To be reco- recovered from the ſaid ſheriff, ſtewart, or common clerk; their, heirs, 
ſammary, executore, or adminiſtrators,” reſpectively, in a ſummary way, by 
. :aQtion, petition, or ſummary complaint, before the ſaid court of ſeſ- 
| Hon, upon ſervice, of - ſuch ſummons, or of a copy of ſuch petition, 
or ſummary complaint, on: ftfteen/ days notice or warning, without 
abiding the courſe of any rolls, or further delay whatſoever; which 
action, petition, or complaint, the judges of the ſaid court are here- 
by required to judge of, and determine with all convenient ſpeed : 
Complaints Provided always, that ſuch action, | petition; or complaint, be com- 
6: oy x ag menced, preſented, or made within the ſpace of ſix months after 
—_— the return is made. And in caſe the perſon. duly elected, and not 
after return. returned, ſhall neglect or omit to fue for the ſaid penalty within 
the time before mentioned, then any freeholder within the ſhire or 
2 , ſtewartry, or any magiſtrate, or perſon bearing office, in any of the 
penalty, * boroughs of the diſtrict for which the return is unduly made, may 
ſue for and recover the ſame to his own uſe, by ſuch action, peti- 
Vir tion, or complaint, and in ſuch manner as is before mentioned, with 
ad in what double coſts of ſuit; provided always, that ſuch freeholder, magi- 
_— ſtrate, or perſon bearing office, ſhall commence or bring ſuch action 


within the ſpace of twelve months after the return is made. 


And 
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IX. And be it enacted by the authority aforeſaid, that every. per 


how to be re- 


nalty by this act impoſed, / with reſgec to the recovery of which no covered. 


particular proviſion is herein before made, ſhall and may be ſued for, 
and reevered, by way of ſummarꝶꝭ complaint before the court of 
ſoſſion in Scotland, upon fifteen days notice to the perſon complain- 
ed of, without-abiding the courſe of any roll; which. faid complaint 


the court of ſeſſion is hereby authoriſed 20 ae to determine 
with all convenient mor 1-0 


x. And "ar it 3 ants Fr thats 5 05 r in Scotland 
ſhall, before he be either enrolled, or admitted to vote at any future 
election, or meeting for enrolment, in any queſtion for the choice of 
a clerk or preſes, or other queſtion whatſoever, (if required by any 
freeholder preſent), be obliged to take and ſubſcribe. the oaths ap- 
pointed by law to be taken by electors of members to ſerve in par- 
liament, when required, ſo to do; which oath the preſes or clerk of 
the ite is en e and ee to adminiſter. 


XI. And 5 there FROM ben ſome miſtakes i in the diſtrict of 
the boroughs of Wigtoun, Whitehorn, New Galloway, and Stran- 
rawer, in relation to their preſiding at elections of members of parlia- 
ment for that diſtrict, which may occaſion diſputes at future elections, 
for remedying thereof, be it enacted, that the boroughs continue to 
preſide in the courſe they are now in, and that the borough of Wig- 
toun ſhall preſide at the election of a member to repreſent that di- 
ſtrict in the next parliament, and that the other boroughs of the 
diſtrict preſide afterwards in the method preſcribed by the act of 
parliament- of Scotland, made in the fourth ſeſſion of the firſt par- 
n of Queen Anne, intituled, An act for ſettling the manner 

© of eleQting the ſixteen peers and forty-five commoners, to repre- 
* ſent Scotland in the parliament of Great Britain. 
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Part of the 
act 12. Annæ, 


ſtat. 1. cap. - 


6. 9 Js» re- 
pealed. 


55 Anno decimo ſexto GEORG II II. REGIS. Car, 11. 


An Aci to explain and amend the Laws touching the Elections of 
Members to ſerve for the Commons in Parliament, for that part of 
Great Britain called Scotland, and to reſtrain the Partiality, and 

regulate the Conduct, of Returning Officers at fuch Elections. 


Wr nr 4 many returning officers of members to ſerve for 


the commons in parliament, for that part of Great Britain called 


Scotland, have of late preſumed to act in a moſt partial and arbitrary 
manner, ſometimes upon falſe pretences, that the rolls of electors of 
commiſſioners for ſhires were not regularly made up, or that the 
commiſſioners for the ſeveral boroughs intitled to vote in the choice 
of a member for the reſpective diſtricts of boroughs were not duly 
elected, or were not authoriſed by proper commiſſions, and ſome- 
times, without any-pretence at all, encouraged thereto from hopes 
of impunity, by reaſon that the laws in being have either provided 
no ſufficient puniſhment for ſuch offences, or, where penalties are 
provided, it has been found by experience to be extremely difficult, 
and ſcarcely pofſible to recover them; for remedy thereof, be it 
enacted by the King's moſt excellent Majeſty, by and with the ad- 
vice and conſent of the Lords Spiritual and Temporal, and Com- 
mons, in this preſent parliament aſſembled, and by the authority of 
the ſame, that ſo much of an act of parliament made in the twelfth 
year of the reign of her late Majeſty Queen Anne, intituled, An 
act for the better regulating the elections of members to ſerve in 
© parliament for that part of Great Britain called Scotland,” as enaQts, 
That no perſon or perſons, who have not been enrolled, and voted 
at former elections, ſhall, upon any pretence whatſoever, be enrol- 
led, or admitted to vote at any election, except he or they firſt pro- 
duce a {ufficient right or title to qualify him or them to vote at that 
election, 
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election, to the ſatisfaction of the freeholders formerly enrolled, or 
the majority of them preſent, and ordains the returning officers to 
make their returns of the perſons elected, by the majority of the 
freeholders enrolled, and thoſe admitted by them, reſerving always 
the liberty of objecting againſt the perſons admitted to, or excluded 
from the roll as formerly, ſhall be, and is hereby repealed. 


II. And whereas the rolls of electors of commiſſioners to ſerve in 
parliament for the ſeveral ſhires and ſtewartries within that part of 
Great Britain called Scotland, have not, in every one of the ſaid 
ſhires and ſtewartries, been' made up every year, at the Michaelmas 
head courts, purſuant to the directions of an act of parliament made 
in that part of Great Britain called Scotland, in the year one thou- 
ſand fix hundred and eighty-one, intituled, An act concerning the 
election of commiſſioners for ſhires; for remedy thereof, and the 
more effectually to carry the good intentions of the ſaid act into 
execution, be it enacted and declared, by the authority aforeſaid, 
that ſuch perſons as ſtand upon the roll laſt made up by the free- 
holders, whether at the Michaelmas meeting, or at the laſt election 


of a member to ſerve in parliament, ſhall be the original conſtituent. 


members at their next Michaelmas meeting, or meeting for election, 
to reviſe the ſaid roll. 


III. Provided always, and be it enacted by the authority aforeſaid, 
that it ſhall and may be lawful for any freeholder ſtanding upon 
the roll, to object to the title of any perſon who ſtands at preſent 
upon the roll laſt made up, and for that purpoſe to apply at any 
time before the firſt day of December, which ſhall be in the year of 
our Lord one thouſand ſeven hundred and forty-three, by ſummary 
complaint to the court of ſeſſion, who ſhall grant a warrant for ſum- 
moning ſuch perſons, upon thirty days notice, to anſwer, and ſhall 
proceed, in a ſummary way, to hear and determine upon ſuch com- 
4 A 2 plaint; 


Act made in 
Scotland in 
1681, 


ſtrengthen- 
ed. 


Freeholders 
may object. 
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plaint; and if no ſuch complaint ſhall be exhibited within the time 


Manner of 
acting, when 
a perſon 
claims to be 
enrolled. 


If any free- 
holder ob- 
jeQs, appeal 
may be 
made to the 
Court of Seſ- 
ſion. 


aforeſaid, then, and in that caſe, no frecholder, who at preſent ſtands 


upon the rolls laſt made up in the ſaid counties and ſte wartries re- 


ſpectively, ſhall be ſtruck off, or left out of the roll, except upon 
ſufficient objections ariſing from the alteration of that right or title, 


in reſpect of which he was enrolled, ſuſtained by the other frechol- 
ders ſtanding upon the ſaid roll. | 


IV. And be it enacted by the authority aforeſaid, that if, at any 


Michaelmas meeting, or meeting for election, any perſon claiming 


to be enrolled ſhall, by judgment of the freeholders, be refuſed to 
be admitted, or if any perſon who ſtood upon the roll ſhall, by like 
judgment, be ſtruck off, or left out of the roll, it ſhall and may be 
lawful for him, or them, who is ſo refuſed to be admitted, or whoſe 
name is ſo ſtruck off, or left out of the roll, to apply (ſo as ſuch ap- 
plication be made within four kalendar months after their being ſo 
refuſed, ſtruck off, or left out) by ſummary complaint to the court 


of ſeſſion, who ſhall grant a warrant for ſummoning the perſon or 
| perſons upon whoſe objection or objections he was refuſed to be ad- 


mitted, or was ſtruck off, or left out, as aforeſaid, upon thirty days 
notice, to anſwer, and ſhall proceed to hear and determine, in a ſum- 
mary way, on ſuch complaint; and if any perſon ſhall be enrolled 
whoſe title ſhall be thought liable to objection, it ſhall and may be 
lawful for any freeholder ſtanding upon the faid roll, (whether ſuch 
freeholder was preſent at the meeting or not), who apprehends that 
ſuch perſon had not a right to be enrolled, to apply in like manner 
by complaint to the court of ſeſſion, fo as ſuch application be made 
within four kalendar months after ſuch enrolment ; and the ſaid 
court, after ſervice of ſuch complaint, on thirty days notice, upon 
the-perſon ſaid to be wrongfully admitted to the roll, ſhall, in man- 
ner aforeſaid, hear and determine; and if no ſuch complaint ſhall 
be exhibited within the time aforeſaid, the freeholder enrolled ſhall 

ſtand 
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ftand __ continue upon the roll until an alteration of his circum- 
ſtances be allowed by the frecholders at a ſubſequent Michaelmas 
meeting, or meeting for Megan, as a ſufficient cauſe for ſtriking or 
leaving him out of the roll. | 


V. And be it enaQed by the authority aforeſaid, that if, in any of 
the aforeſaid caſes, the judgment of the court of ſeſſion ſhall alter or 
reverſe the determination of the meeting of the freeholders, by di- 
recting that any perſon ſhall be added to, or expunged from the roll 
of election, the ſheriff or ſtewart's clerk ſhall, upon preſenting to 
him the extract of ſuch judgment, forthwith make the alteration 
thereby directed in the books that are kept by him; and in caſe of 
his refuſal or delay, he ſhall forfeit the ſum of one hundred pounds 
Sterling to the perſon in whoſe favour the judgment of the court of 
ſeſſion is given, to be recovered by him or his executors in the man- 
ner herein after directed. 


VI. And be it further enacted by the authority aforeſaid, that if 
the judgment of the freeholders, refuſing to admit, or ſtriking off 
any perſon from the ſaid roll, ſhall be affirmed by the court of ſeſ- 
ſion, the perſon ſo complaining thall forfeit to the objector the ſum 
of thirty pounds Sterling, with full coſts of ſuit, 


VII. And be it enacted by the authority aforeſaid, that, to prevent 
all ſurpriſe at the Michaelmas meetings, every frecholder who in- 
tends to claim to be enrolled at any ſubſequent Michaelmas meeting 
of the freeholders,. ſhall, for the ſpace of two kalendar months at 
leaſt before the ſaid Michaelmas meeting, leave with the ſheriff or 


ſtewart's clerk a copy of his claim, ſetting forth the names of his 


lands, and his titles thereto, and dates thereof, with the old extent 
or valuation, upon which he deſires to be enrolled; and in caſe of 
his neglect to leave. his claim. as aforeſaid, he ſhall. not be enrolled. 
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or on making 
objections to 
others al- 
ready enrol- 


1 A 
at ſuch Michaelmas meeting; and in like manner, whoever intends 
to object to any freeholder who ſtands upon the roll, on account of 
the alteration of his circumſtances, ſhall, at leaſt two kalendar 
months before the Michaelmas meeting, leave his objections in wri- 
ting with the ſheriff or ſtewart's clerk, as aforeſaid, who is hereby 
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required, upon receipt of the aforeſaid claim or abjeQtions, to in- 


Diviſion of 
the old ex- 
tent of lands 
to multiply 
clectors pro- 


Hibited. 


Proviio. 


dorſe on the back thereof the day he received the ſame, and allo to 
give a copy of the aforeſaid claim or objections to any perſon. who 
ſhall demand the ſame, upon paying the legal fee of an ordinary 
extract of the ſame length. 


VIII. And whereas great difficulties have occurred in making up 
the rolls of electors of commiſſioners for ſhires, by perſons claiming 
to be enrolled, in reſpect of the old extent of their lands, where 
the old extent does not appear from proper evidence, and votes have 
been unduly multiplied, by ſplitting and dividing the old extent of 
lands, fince the ſixteenth day of September one thouſand ſix hun- 
dred and eighty-one; for remedy thereof, be it enacted and de- 
clared, by the authority aforeſaid, that no perſon is, or ſhall be, en- 
titled to vote for a commiſſioner to ſerve in parliament, for any ſhire 
or ſtewartry in that part of Great Britain called Scotland, or to be 
enrolled in the roll of electors, in reſpect of the old extent of his 
lands, holden of the King or Prince, unleſs ſuch old extent is proved 
by a retour of the lands, of a date prior to the ſixteenth day of Sep- 
tember one thouſand ſix hundred and eighty-one, and that no divi- 
ſion of the old extent, made ſince the aforeſaid ſixteenth day of Sep- 
tember one thouſand fix hundred and eighty-one, or to be made in 


time coming, by retour, or any other way, is or ſhall be ſuſtained as 
ſufficient evidence of the old extent. 


IX. Provided always, that lands holden of the King or Prince, 
liable in public burdens for four hundred pounds Scots of valued 


rent, 
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rent, ſhall in all caſes be a ſufficient qualification, whatever be the 


old extent of the ſaid lands; =P law or practice to the n 
ee rg 


X. And be it further enacted by the authority aforeſaid, that 
chaſer ſhall 
act before he 


no purchaſer or ſingular ſucceſſor ſhall be enrolled till he be 


* 


4 
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* 


” 


publickly infeoft, and his ſeiſin regiſtered, or charter of con- 


firmation be expede, where confirmation is neceſſary, one year 


until his predeceſſors titles are produced, and allowed by the free- 
holders as a ſufficient qualification for his voting for a member 
of parliament ; and that any perſon may . be enrolled, though ab- 
ſent at the time of ſuch enrolment, provided the titles and vouch- 
ers of his qualification are produced, and laid before the free- 
holders ; and if any perſon ſhall be choſen a member to ſerve in 
parliament for any ſhire or ſtewartry within that part of Great Bri- 
tain called Scotland, who ſhall not be preſent at the meeting of e- 
lection; be it enacted by the authority aforeſaid, that the member 
to ſerve in parliament ſo elected, before he takes his feat in parlia- 
ment, ſhall take the oath appointed to be taken by every freehol- 
der who ſhall claim to vote at any election of a member to ſerve in 
parliament, by the a& of the ſeventh year of his preſent Majeſty, 
intituled, * An act for the better regulating the election of mem- 
© bers to ſerve in the Houſe of Commons, for that part of Great 
© Britain called Scotland; and for incapacitating the judges of the. 
Court of Seſſion, Court of Juſticiary, and Barons of the Court of 
* Exchequer in Scotland, to be elected, or to fit or vote as members 
© of the Houſe of Commons, before the Lord Steward of his Maje- 
ſty's houſehold, or any perſon or perſons authoriſed by him for that 
effect, which he or they are hereby impowered and required to ad- 
miniſter; and if a member to ſerve in parliameat, fo elected, ſhall 


neglect ' 


How a pur- 


is enrolled ; 


alſo an heir 
before the enrolment ; and that no heir apparent ſhall be enrolled - 


apparent. 


Perſons may 
ſend their 


. vouchers, 


and be en- 
rolled, 
though ab- 
** 


Every one 
choſen in his 
abſence to 
ſerve in par- 
liament, ſhall 
take the free- 
holder's oath: 
before he 
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On refuſin 


the oath, the 


Election de- 


clared void. 
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XI. And be it fureher enacted by the eee aforeſaid, 8 at 
the annual meetings of the freeholders at Michaelmas, the original 
conſtituent members ſhall be ſuch perſons only as ſhall ſtand upon 
the roll that ſhall have been laſt made up, whether at a Michaelmas 
meeting, or at a meeting for an election of a member to ſerve in 
parliament, and that a copy ſigned and extracted of the roll, made 
up by the freeholdets at their Michaelmas meetings, or meetings for 
elections, together with the minutes of their proceedings at their ſaid 
meetings, ſhall, by. the reſpective clerks of ſuch meetings, be forth- 
with delivered to the, ſheriff or ſtewart's clerk. gratis, and ſhall be 
inſerted in. books, to, be kept by the ſaid ſheriff or ſtewart's clerk 
for that purpoſe, who ſhall forthwith deliver copies of the ſame, 
extracted and ſigned, to any freeholder who. ſhall deſire the ſame, 
paying the legal fee for any ordinary extract of the ſame length, 
and ſhall, at every ſubſequent meeting at Michaelmas, or meeting 
for any election, produce the ſaid books for the uſe of the freehol- 
ders; and in caſe ſuch ſheriff or ſtewart's clerk ſhall negle& or re- 
fuſe to enter the aforeſaid rolls of election, or minutes of proceed- 
ings, into books ſo to be kept for that purpoſe, as aforeſaid, or ſhall 
neglect or refuſe to give copies thereof, extracted and ſigned, or 
ſhall omit to produce the books at any ſubſequent meeting, as afore- 
ſaid, he ſhall for every ſuch offence forfeit the ſum of one hundred 
pounds Sterling, to be recovered by any freeholder, within ſuch 
ſhire or ſtewartry, who ſhall ſue for the ſame, in ſuch manner as is 
hereafter directed; and if the aforeſaid principal books, containing 
the rolls and minutes as aforeſaid, ſhall not be produced at the Mi- 
chaelmas meetings, or meetings for election, a copy of the ſaid roll 
and minutes, extracted and ſigned by the ſheriff or ſtewart's clerk, 
{hall be ſufficient ; and if the ſheriff or ſtewart's clerk ſhall give 


out 
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out. falſe copies of che ſaid roll or minutes, extracted and figned by 
him, Ie ſhall for every ſuch offence forfeit the ſum of one hundred 
pounds Sterling to the perſon to whom the falſe copy is given, to be 
recovered by him or his executors in the manner herein aſter” di- 


rected, and ſhall be for ever after incapable. of holding or enjoying 
Bis ſaid office. 


XII. And be it further enacted by the authority aforeſaid, that, at 
every election of a commiſſioner to ſerve in parliament for any ſhire 
or ſtewartry within that part of Great Britain called Scotland, the roll of 
electors which ſhall be laſt made up by the freeholders, whether at 
the Michaelmas meeting, or at the laſt election of a member to ſerve 
in parliament, ſhall be the roll to be called over by the commiſſioner 
laſt elected, or, in his abſenee, by the ſheriff or ſtewart's clerk, in 
order to the election of preſes and clerk, as alſo by the prefes, after 
he is choſen, for the choice of the member to ſerve in parliament, 
and for the determination of all the queſtions that ſhall ariſe in the 
adjuſting the roll, and in the courſe of the election, excepting ſo 
far as the ſaid roll ſhall, after the meeting is duly conſtituted by the 
choice of preſes and clerk, be altered by judgment of the majority 
of the freeholders ſtanding on that roll, by leaving out thoſe whoſe 


circumſtances are altered, and by adding others who produce pro- 


per titles. 


XIII. And be it further enacted by the authority aforeſaid, that, 
at every meeting for an election of a commiſſioner to ſerve in par- 
liament, if the commiſſioner laſt elected, or, in his abſence, the ſhe- 
riff or ſtewart's clerk, ſhall, in the choice of preſes or clerk, receive 
the vote of any perſon that does not ſtand upon the ſaid roll, he 
thall, for every ſuch offence, forfeit the ſum of three hundred 
pounds Sterling to every candidate for the office of preſes or clerk re- 
pectively, for whom ſuch perſon ſhall not have given his vote, to be 
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recovered by him or them, his or their executors reſpectively, in 
manner. herein after directed; or, if the commiſſioner laſt elected, 
or, in his abſence, the ſheriff or ſtewart's clerk, ſhall, in the choice 
of preſes or clerk, not call for, or ſhall refuſe the vote of any per- 
ſon whofe name is upon the ſaid roll, he ſhall, for every ſuch ef- 
fence, forfeit the like ſum of three hundred pounds Sterling to the 
perſon whoſe name ſhall not be called for, or whoſe vote ſhall be 
refuſed, to be recovered by him, or his executors, in the manner 
herein after directed; and if the preſes, after he is choſen, ſhall, in 
the election of the member to ſerve in parliament, receive the vote 
of any perſon who does not ſtand upon the roll duly made up by the 
{aid meeting, he ſhall, for every ſuch offence, forfeit the ſum of two 
hundred pounds Sterling to every candidate for whom ſuch perſon 
ſhall not have given his vote, to be recovered by him, or his exe- 
cutors, in the manner herein after directed; or, if the preſes, after 
he is choſen, ſhall, in the election of the member to ſerve in parlia- 
ment, not call for, or ſhall refuſe the vote of any perſon whoſe 
name is upon the ſaid roll ſo made up as aforeſaid, he ſhall, for e- 
very ſuch offence, forfeit the like ſum of two hundred pounds Ster- 
ling to the perſon whoſe name ſhall not be called for, or whoſe vote 
ſhall be refuſed, to be recovered by him or his executors in the man- 
ner herein after directed: And it is hereby declared, that, in caſe 
of equality of votes in the choice of preſes or cletk, the commiſ- 
ſioner laſt elected, and, in his abſence, any freeholder preſent who 
laſt repreſented the fhire or ſtewartry in any former parliament ; 
and if no ſuch perſon is preſent, the freeholder preſent who preſi- 
ded laſt at any meeting for any election, and, in his abſence, the 
freeholder who laſt preſided at any Michaelmas meeting; and if 
none of the ſaid perſons ſhall be preſent, the freeholder preſent who 
ſtands firſt on the roll, ſhall, beſides their own votes as frecholders, 
have the caſting and determining vote, and that the preſes choſen 
ſhall, after his election in the choice of the commiſſioner to ſerve in 
parliament, 
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XIV. And be it further chatles by the ib moto aforefaid, char 
the perſons choſen to be preſes and clerk by the majority of the 
freeholders preſent, ſtanding on the ſaid roll, ſhall be preſes and 
clerk of the meeting for ſuch election; and it ſhall not be lawful 
for any number of freeholders to ſeparate from the majority of the 
perſons preſent who ſtand upon the ſaid roll; and ſet up any perſon 
as preſes or clerk other than thoſe who ſhall be choſen by the ma- 
jority of the freeholders preſent ſtanding on the ſaid roll, and that 
it ſhall not be lawful for any perſon to act as preſes or clerk at any 
ſuch election, unleſs they are choſen by the majority of perſons 
ſtanding on the ſaid rol] ; and every freeholder who ſhall ſo ſepa- 
rate from the majority of the freeholders on the roll, and ſet up 
any perſon as preſes or clerk, other than thoſe who ſhall be choſen 
by the majority as aforeſaid, he ſhall for every ſuch. offence forfeit 
the ſum of fifty pounds Sterling, to the candidate who ſhall be cho- 
ſen by the majority of the freeholders from whom ſuch ſeparation- 
was made ; to be recovered by him or his executors in the manner 
herein after directed: And if any perſon preſume to act as preſes 
or clerk who is not choſen by the majority of the freeholders pre- 
ſent ſtanding on the ſaid roll, he ſhall, for every ſuch offence, for- 
feit the ſum of two hundred pounds Sterling ro the candidate who 
ſhall be choſen by the majority of the freeholders, as aforeſaid, to 
be recovered by him or his executors, as herein after directed. 


11 11 


XV. And be it further enacted by the authority aforeſaid, that 


the commiſſioner laſt elected, or, in his abſence, the ſheriff or ſtew- 
art's clerk, ſhall ſign the minutes of the election of preſes and clerk, 
and deliver the ſame to the clerk choſen by the majority of the free- 


holders, 
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holders, às aforefaid; and if the commiſfioner laſt elected, or, in 
bis abſence, the ſheriff or ſtewart's clerk, ſhall neglect or refuſe to 
ſign the aforeſaid minutes of election of preſes and elerk, and deli- 
ver the ſame to the clerk choſen; as aforeſaid, or ſhall ſign falſe mi- 
nutes thereof, he ſhall, for every ſuch offence, forfeit the ſum of 


one hundred pounds Sterling to the perſon elected preſes, as afore- 


ſaid, to be recovered by him or his executors, in the manner here- 


after ufredtet. 


Clerk to 
make a true 
return. 


Penalty on 
refuſing, or 
making a 
falſe one. 


XVI. And be it further enacted by the authority aforeſaid, that 
the clerk choſen by the majority of the freehòlders on the aforeſaid 
roll, ſhall return to the ſheriff or ſtewart ſuch perſon as ſhall be elect- 
ed by the majority of the freeholders on the roll made up at the 
meeting for election, in the manner aforeſaid; and if the clerk 
choſen as aforeſaid ſhall refuſe or neglect to return the perſon elect- 
ed by the majority of the freeholders on the roll made up at the 
meeting for election, or ſhall return any perſon other than him who 
ſhall be elected by the majority of the freeholders, as aforeſaid, he 
ſhall, for every ſuch offence, inſtead of the penalty or forfeiture to 
which he is made liable by the aforeſaid act, made in the ſeventh 
year of his preſent Majeſty, forfeit the ſum of five hundred pounds 
Sterling to the candidate choſen by the majority of the freeholders 
on the aforeſaid roll, to be recovered by him, or his executors, in 
rhe manner herein after directed. 


XVII. And be it further enacted by the authority aforeſaid, that 
every ſheriff or ſtewart of any ſhire or ſtewartry, within that part of 
Great Britain called Scotland, upon producing to him a copy of the 
aforeſaid roll laſt made up by the freeholders at the laſt Michaelmas 
meeting, or at the laſt election of a member to ſerve in parliament, ex- 
tracted and ſigned by the ſheriff or ſtewart's clerk, and upon producing 
and thewing to him the original minutes of the election of preſes and 

clerk, 
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clerk, ſigned by the commiſſioner laſt elected, or, in his abſence, by 


the ſheriff or ſtewart's clerk; ſhall annex to the writ the return made 


by the clerk choſen by the majority of the freeholders on the afore- 
ſaid roll; and if any ſuch ſheriff or ſtewart ſhall neglect or refuſe 
to annex to the writ ſuch return, or if he ſhall annex to the writ 
the return made by any other perſon pretending to be clerk to the 
election, he ſhall for every ſuch offence, inſtead of the penalty or 
forfeiture to which he is made liable by the aforeſaid ad, made in 


the ſeventh year of his preſent Majeſty, forfeit the ſum of five hun- 


dred pounds Sterling to the perſon returned by the clerk, and cho- 
ſen by the majority of the freeholders on the aforeſaid roll, to be 


recovered by him, or his executors, in the manner hereafter directed. 


XVIII. And be it further enacted by the authority aforeſaid, that 
every ſheriff or ſtewart of any ſhire or ſtewartry, within that part 
of Great Britain called Scotland, ſhall hold the Michaclmas head 
court, in all time to come, on the day on which it ſhall appear to 
him to have been moſt uſually held in times paſt; and to prevent 
all uncertainty in time coming, every ſheriff or ſtewart ſhall, at leaſt 
fourteen days before Michaelmas next, appoint a preciſe day for 
holding his Michaelmas head court, in the year-one thouſand ſeven 
hundred and forty-three, and ſhall cauſe intimate the day of hold- 
ing his court at all the pariſh churches within his ſaid ſhire or ſtew- 
artry, upon a Sunday, at leaſt eight days preceding the next Mi- 
chaelmas head court: And it is hereby declared, that the day ſo to 
be appointed by the ſaid ſheriff or ſtewart before Michaelmas next, 
ſhall be the anniverſary for holding the Michaelmas head court of 
the ſaid ſhire or ſtewartry in all time coming. 


XIX. And whereas, by the conſtitution of the ſhire of Suther- 
land, and by conſtant uſage, the ſmall barons of the (aid ſhire have 
been repreſented in parliament, not only by the immediate vaſlals of 
the 
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the King and Prince, but alſo by thoſe Who held their lands of the 
Earls of Sutherland, or of other ſubje@ ſuperiors, and fuch vaſſals 
holding their lands of ſubje& ſuperiors, have been in uſe to vote at 
the election of the commiſſioners for the ſaid ſhire of Sutherland, as 
well as the vaſſals of the King and Prince, and that without any 
reſtriction as to the quota of the old extent, or of the valued rent 
of the lands, in refpe& whereof a right to vote at ſuch elections, or 


to be elected commiſſioner for the ſaid ſhire was claimed, and there- 


valikcation 
of candidates 


and cleRors. 


Candidates 
and eleQors_ 
to hold their 
lands imme- 
diately from 
the King or 
Prince. 


by votes have been unduly multiplied, and ſeveral perſons have 
claimed a vote in reſpect of the ſuperiority and property of the 
ſame lands, whereby great confuſions are likely to enſue in future 
elections; for remedy thereof, be it further enacted by the autho- 
rity aforeſaid, that from and after the firſt day of September, which 
ſhall be in the year of our Lord one thouſand ſeven hundred and 
forty-five, no perſon ſhall be capable to be elected commiſſioner for 
the ſaid ſhire, or ſhall have right to vote at ſuch election, unleſs he 
be infeoft, and in poſſeſſion of lands liable to his Majeſty's ſupplies, 
and other publick burthens, at the rate of two hundred pounds Scots 
valued rent. . 


XX. And be it further enacted by the authority aforeſaid, that 
one perſon, and no more, ſhall be entitled to vote at ſuch elections, 
or to be elected, in reſpect of the ſame lands; and that where lands 
are now holden by any baron, or other freeholder, immediately of 
the King or Prince, ſuch baron or freeholder ſhall be capable to be 
elected, and ſhall be entitled to vote for thoſe lands; and no vaſſal 
or ſub-vaſſal of the ſaid baron or freeholder ſhall have right to vote, 
or to be elected, in reſpect thereof; and that where lands are now 
holden, or ſhall at any time hereafter be holden, of the King or 
Prince, by a peer, or other perſon, or body politic or corporate, 
who by law are diſabled to be a member of the Houſe of Commons, 
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or to vote in ſuch, elections; in ſuch caſe, the proprietor and owner 
of ſuch lands, and not any of his ſuperiors, ſhall be entitled to vote, 
or to be elected, in reſpect of the ſame lands; and that no aliena- 
tion of the ſuperiority to be made by ſuch peer, or other perſon, or 
body politic, incapable to elect, or to be elected, ſhall deprive the 
proprietor and owner of the lands of his right to vote in the elec- 
tions for the ſaid ſhire, or his capacity to be elected; nor intitle the 
purchaſer of the ſaid ſuperiority to vote or to be elected; and that 
the property of lands of the valuation aforeſaid, holden, in part, im- 
mediately of the King or Prince, and in part of a peer, or other per- 
ſon, or body politic, incapable to elect, or to be elected, ſhall be a 
ſufficient qualification to the proprietor and owner of ſuch lands, 
and ſhall entitle ſuch proprietor to vote, and to be elected for the 
{aid ſhire, any law or uſage to the contrary notwithſtanding, 


holders and proprietors, having right to ele&, or to be elected, a 
commiſſioner for the ſhire of Sutherland, ſhall meet at the head bo- 
rough of the ſaid ſhire, at the Michaelmas head court, which ſhall 
be in the year of our Lord one thouſand ſeven hundred and forty- 
five, and ſhall make up a roll of the electors having right to vote in 
the choice of a commiſſioner, in the terms of this preſent act, and 
of the other acts of parliament made touching the election of com- 
miſhoners for the ſhires in Scotland ; and which roll, ſo made up, 
ſhall be reviſed yearly at the Michaelmas meetings, and at after 
elections, according to the rules preſcribed in this act, and in other 
acts made for regulating the elections of commiſſioners for ſhires 


clared, that the ſaid acts of parliament do extend to the ſhire of 
Sutherland, as well as to the other ſhires in Scotland, except in ſo 
far as it is otherwiſe provided by this preſent aQ, 

* XXII. 


XXI. And be it enacted by the authority aforeſaid, that the free- 


in that part of Great Britain called Scotland: And it is hereby de- 
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MX, Andwhereas A the election of members to ſerve in par- 

Hament for ther diſtricts of boroughs in that part of Great Britain 
called Scotland, it often happens that more; per ſons than one claim 
to be admitted to vote as commiſſioners for the ſame borough, which 
fiixhiſhes pretentes to the clerks of the preſiding horoughs for par- 
tally making falſe and undue returns; for remedy thereof, be it 
enacted by the authority aforeſaid; that, at the annual election of 
mugiſtrates and eunſellors, and in all the proceedings previous to tho 
election of the magiſtrates and counſellors for the ſucceeding year, 
it ſhall not be lawful for the minority of any meeting for election, 
either of magiſtrates or counteilors, or deacons, or other perſons, 
wlio; by the conſtitution of the reſpective boroughs, may have votes 
in the election of magiſtrates or counſellors, to ſeparate from che 
majority of thoſe having right to act by the conſtitution of the 
borough at ſuch meetings, upon any pretext whatſoever; nor to 
make any ſeparate election of magiſtrates, counſellors, or electors; 
but the minority ſhall, in all caſes, ſubmit to the election made by 
the majority in all the parts of election; and if any perſon elected 
by the minority of any ſuch meeting ſhall preſume to vote in the 
election of magiſtrates or counſellors, or in leeting the magiſtrates 
or counſellors, or in any other ſtep of the election, he ſhall forfeit 
the ſum of one hundred pounds Sterling to any one of the majority 
of ſuch meeting, to be recovered by him in the manner hereafter 
directed. 
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XXIII. And be it furtlier enated by the authority aforeſaid, that 
no perſon elected to be a magiſtrate or counſellor by a minority of 
thoſe having right to vote in eleQions of the magiſtrates and coun- 
ſellors, ſhall, upon any pretext whatſoever, preſume to act, as magi- 
rate or counſellor ; and if any perſon ſhall, . notwithſtanding, pre- 
ſume to act as magiſtrate. or counſellor, he ſhall, for every, ſuch of- 
tence, forfeit the ſum of one hundred pounds Sterling to the ma- 

giſtrates 
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giſtrates or dounſellots elected by the majority, or to any of them 
who ſhall ſue for the ſame, to wu recovered. ts RIA them 4n the 
manner herein 1 directed. e nafto u anno boli 
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XXIV. Provided abs wy it is 3 akin and enacted, 
that it ſhall and may be lawful to and for any conſtituent member, 
at any meeting for election of magiſtrates or counſellors, or of any 
meeting previous to that for the election of magiſtrates and coun» 
ſellors, reſpectively, who ſhall apprehend any wrong to have been 
done by the majority of ſuch meeting, to apply to the ſaid court of 
ſeſſion, by a ſummary complaint, for rectifying ſuch abuſe, or for 
making void the whole election made by the ſaid majority, or for 
declaring and aſcertaining the election made by the minority, ſo as 
ſuch complaint be preſented to the ſaid court of ſeſſion within 
two kalendar months after the annual election of the magiſtrates 
and counſellors; and the ſaid court ſhall thereupon grant a warrant 
for ſummoning the magiſtrates and counſellors. elected by the ma- 
jority, upon thirty days notice, and ſhall hear and determine the 
ſaid complaint ſummarily, without abiding the courſe of any roll, 
and ſhall allow to the party who ſhall prevail their full coſts of ſuit. 


XXV. And whereas the magiſtrates and counſellors of the royal 
boroughs in that part of Great Britain called Scotland, by virtue of 


ſeveral laws now in force, are bound to take and ſubſcribe the oath 


of allegiance, ſubſcribe the aſſurance, and to take and fign the oath 
of abjuration, for and on account of their election into their reſpec- 
tive offices, and that in his Majefty's courts of ſeſſion, juſticiary, or 
exchequer, at Edinburgh, or at the quarter ſeſſions of the reſpective 
ſhires and ſtewartries within which the royal boroughs are ſituate, 
which has been found by experience to be attended with great 
trouble and expence to the ſaid magiſtrates and counſellors; for re- 
medy thereof, be it enacted by the authority aforeſaid, that it ſhall 
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and may be lawful to the ſaid magiſtrates and counſellors to take 
and ſubſcribe the oath. of allegiance, | ſubſcribe the aſſurance, and- 
take and ſign the oath of abjuration, before the council of their xe- 
ſpective boroughs; and which oaths the chief magiſtrate, or any 


other magiſtrate of the ſaid boroughs, reſpectively, is hereby im- 


powered and required to adminiſter; and the oaths ſo taken ſhall: 
be equal in all reſpects as if they had been taken in the courts, and 
before the judges directed by the ſeveral acts of en above 
referred to. Tere 


NXVL. And" be i evaded by the authority aforeſaid," that at 
every election of commiſſioners for chooſing burgeſſes for any di- 
ſtrict of boroughs in that part of Great Britain called Scotland, the 
common clerk of each borough within the ſaid diſtrict, ſhall make 
out a commiſſion to the perſon choſen commiſſioner by the major 
part of the magiſtrates and town-council aſſembled for that purpoſe, 
which magiſtrates and town-council ſhall take the oath of allegiance, 
and ſign the ſame with the aſſurance, and ſhall take all the other 
oaths appointed to be taken at ſuch election, by this or any former 
act, if required.; and the ſaid clerk ſhall affix the common feal of 
the borough thereto, and ſign ſuch commiſſion, and ſhall not, on 
any pretence whatſoever, make out a commiſſion for any perſon. as 
commiſſioner, other than him who is choſen by the majority, as 
aforeſaid ;, and if any common clerk. of any borough ſhall negle& or 
refuſe duly to make out and ſign a commiſſion to the commiſſioner 
elected by the majority as aforeſaid, and. affix the ſeal of the bo- 
rough thereto; or if he ſhall make out and ſign a commiſſion to 
any other perſon who is not choſen by the majority, or affix the 
common ſeal of the borough thereto,. he ſhalt for every ſuch offence 
forfeit the ſum of five hundred pounds Sterling to the perſon elect- 
ed commiſſioner for the ſaid borough as aforeſaid, to be recoyered 
by him, or his executors,, in the. manner herein after directed, and 
ſhall. 
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Mall alſo ſuffer impriſonment for the ſpace of ſix Kalendar months, 
and be for ever after diſabled to hold or erjoy the fait office of 
common clerk of the ſaid borough, as wag as 5 if he was natu⸗ 
ſet g N enen 1 59q! 

XXVII. And be it further enacted by the authority aforeſaid, 
that if any other perſon, who is not the common clerk of the bo- 
rough, ſhall take upon himſelf to act as ſuch in any election of 'a 
commiſſioner for chooſing a burgeſs for any diſtrift of boroughs in 
that part of Great Britain called Scotland, and ſhall make out a 
commiſſion for any other perſon as commiſſioner, other than the 
perſon who was choſen by the majority as aforeſaid, and ſhall ſign 
or affix the common Teal of the borough thereto, he ſhall, for every 
ſach offence, forfeit the ſum of five hundred pounds Sterling. to = 
perſon elected commiſſioner for the ſaid borough as aforeſaid ; | 
be recovered by him-« or his-executors | in the manner herein after a 
der | 2 5 

XXVII. And whereas, wy: an act | palled in that part of Great 
Britain called Scotland the fifth day of February, in the year one 
me ſeven hundred and ſeven, intituled, * AC ſettling the man- 

© ner of electing the fixteen peers,” and forty-five commoners to re- 


preſent Scotland in the parliament of Great Britain,” it is, amongſt 


other things, enacted, that, where the votes of the commiſſioners for 
the ſaid boroughs, met to chooſe repreſentatives from their ſeveral 
diſtricts to the parliament of Great Britain, ſhall be equal; in that 
caſe, the preſident of the meeting ſhall have a caſting or deciſive 
vote, and that by and attour his vote as a commiffioner from the 
borough from which he is ſent; but no proviſion is made, in caſe 
of the abſence of the commiſſioner from the preſiding borough, or 
of his refuſing to vote at ſuch election: For remedy thereof, be it 
enacted by the authority aforeſaid, that, if the commiſſioner from 
4 C 2 the 
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the-preſiding-botough ſhall be abſent from the meeting of -commile 
froners for chooſing burgeſſos to ſerve'iniparliament;'/ or ſhall refufe 
to vote at ſuch election che eommiſſioner from the borough which 
was the preſiding borough at the laſt election; and, if be alſo be 
abſent, or ſhall refuſe to vote as aforeſaid, the commiſſioner from 
the borough which was the preſiding borough at the election im- 
mediately preceeding the laſt; and in caſe he ſhall be likewiſe ab- 
ſent, or ſhall refuſe to vote as afbrefaid, the commiſſioner from the 
borough which was the laſt preſiding borough but two ſhall have, 
in the aforeſaid reſpective cafes, beſides his own vote, the caſting or 
deciſive vote. 


XXIX. And be it further declared by the authority aforeſaid, 
that it is no objection to any commiſſioner for chooſing a burgeſs, 
that he is not a reſidenter within the borough bearing all portable 
charges with his neighbours, or that he is no trafficking merchant 
therein, or that he is not in poſſeſſion of any burgage lands ot hou- 


ſes holding of the ſaid borough,. and that ſuch qualifications need 


not be engroſſed in his commiſſion; any law, cuſtoni, or uſage tc to 
the contrary notwithſtanding. 


XXX. And be it further enacted by the authority aforeſaid, that, 
at all meetings of commiſſioners for chooſing burgeſſes to ſerve in 
parliament, the common clerk of the preſiding borough ſhall allow 
the votes of ſuch perſons only who produce commiſhons authenti- 
cated by the ſubſcription of the common clerk, and the common 
ſeal of the reſpective boroughs within the diſtrict, and ſhall return 
to the ſheriff or ſtewart the perſon elected by the major part of the 
commiſſioners aſſembled, whoſe commiſſions are authenticated as 
aforeſaid ; and if he neglect or refuſe to return ſuch perſons ſo elec- 
ted to the ſheriff or ſtewart; or, if he ſhall return to the ſheriff or 


few art any perſon other than him who is ſo elected, he ſhall, for 
every 


— 
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every ſueh offence, inſtead of the penalty on forfeiiure: co which hie 
is made liable by the aforeſaid act, made in the ſeventhoycar of his 
preſent Majeſty forfeit the ſum of fiye hundred pounds Sterling to Penalty, 
the candidate elected by the majority of the commiſſioners aſſem- 

bled; whoſe commiſſions are authenticated as aforeſaid ; to be reco- 

vered by him or his executors in the manner herein after directed; 

and he ſhall alſo ſuffer. een for the ſpace. of. ande | 
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fice of common PRI of the ſaid. ene borough, as if he was var 
turally dead. 25 4 729 5 


XXXIl. And be it enacted by the authority aforeſaid, that every Writ and re- 
ſheriff or ſtewart, in that part of Great Britain called Scotland, ſhall zus 
annex to the writ the return made by the aforeſaid clerk of the pre- 
ſiding borough ; and if any ſuch ſheriff or ſtewart neglect or refuſe 3 
to annex to the writ ſuch return, or if he ſhall annex to the writ 
any return made by any other perſon, he ſhall, for every ſuch of- 
fence, inſtead of the penalty or forfeiture to which he is made li- 
able by the aforeſaid act, made in the ſeventh year of his preſent 
Majeſty, forfeit the ſum of five hundred pounds Sterling to the can- Penalty; 
didate returned by the aforeſaid clerk of the preſiding borough, to 


be recovered. by him or his executors in the. manner herein after 
directed. 
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XXXII. provided n that, if any perfon to whom no commiſ- Pidvifs:” 
ſion is made out, as aforeſaid, ſhall inſiſt that he was duly elected the 
commiſſioner from any royal borough, the perſon ſo claiming ſhall be 
admitted to the meeting of the commiſſioners for chooſing burgeſſes 
to ſerve in parliament, and may at the ſaid meeting make offer of 
taking all the oaths required by law, and declare for whom he 
would have voted had he been duly commiſſioned ; which oaths 
the. clerk of the preſiding borough is hereby required and impower- 

ed 
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ed to adminiſter; and the ſaid clerk. ſhall alſo ſet down in the minutes 
of proceedings, the declaration of ſuch perſon as to the candidate 
for whom he would have voted, had he been duly commiſſioned; 
but the ſaid clerk ſhall, upon no pretence whatſoever, receive or 
conſider ſuch We a "_ voter, or ſuch: ee as a legal 


vote at ſuch election. 


XXXIII. And ee * have ariſen, whether the act of 
parliament made in the ſecond year of the reign of his preſent Ma- 
jeſty, intituled, An act for the more effectual preventing bribery 


and corruption in the election of members to ſerve in parliament,” 
extends to the electors of commiſſioners for chooſing burgeſſes; be 
it hereby enacted by the authority aforeſaid, that the electors of 


commiſſioners for any royal borough, within that part of Great 
Britain called Scotland, for chooſing burgeſles to parliament, are 
within the.true intent and meaning of the ſaid act, to be conſidered 
as electors of the member to ſerve in parliament, and ſhall be fo 
deemed and adjudged to all intents and purpoſes whatſoever, and 


| ſhall be liable to all the proviſions, forfeitures, and incapacities to 


which perſons voting, or claiming to vote for any member to ſerve 
in parliament are made liable by the ſaid act. 


XXXIV, And be it further enacted by the authority aforeſaid, 
that, at every election of commiſſioners for chooſing burgeſſes for 
the ſeveral diſtricts- of boroughs in that part, of Great Britain called 
Scotland, and at the election of a burgeſs to ſerve in parliament:for 
the city of Edinburgh, every magiſtrate, town counſellor, or perſon 
having, or claiming to have a right to vote at ſuch election, [inſtead 
of the oath preſcribed to be taken by the ſaid act, before he is ad- 
mitted to vote at the ſame election, ſhall take the following cath, in 
caſe the ſame ſhall be demanded by any one of the electors; and 

Which 
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which oath any of the magiſtrates, or, in their abſence, any of the 
town: council are OR yet rr _ ws aero to r 
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101 40 B. 0 anne pears that I have not, di ebay or indi- 
realy, by way of loan or other device whatſoever, received any 
ſum or ſums of money, office, place, employment, gratuity, or re- 
ward, or any bond, bill, or note, or any promiſe of any ſum or ſums 
of money, office, place, employment, or gratuity whatſoever, either 
by myſelf or any other, to my uſe, or benefit, or advantage, or to 
the uſe, benefit, or advantage of the city or borough of which I am 


magiſtrate, counſellor, or burgeſs, in order to _ =y vote at this 
election. So help me _ 


xXXV. And be it further enacted yy the authority aforeſaid; 


that, in all elections of commiſſioners for chooſing burgeſſes, and 


before they proceed to election, the common clerk of each borough 
ſhall take and ſubſcribe the oath following, which any of the ma- 


giſtrates, or, in their abſence, any two of the town-council are here 


by impowered and required to adminiſter. 


« A. B. fo ſolemnly ſwear, that I have not, directly or indi- 
realy, by way of loan or other device whatſoever, received any 
ſum or ſums of money, office, ' place, employment, gratuity, or re- 
ward, or any bond, bill, or note, or any promife of any ſum or 
ſums of money, office, place, employment, or gratuity whatſoever, 
either by myfelf or any other, to my uſe, or benefit, or advantage, 
to make out any commiſſion for a commiffioner for chooſing a bur- 
geſs; and that I will duly make out a commiſſion to the eommiſ- 
Honer who ſhall be choſen by the majority of the town council aſ- 
embled, and to no other perſon. So help me God.“ 
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| And that at all meetings of the commiſſioners for chooſing burgeſſes 
to ſerve in parliament, and before they proceed to the election, the 
clerk of the preſiding borough ſhall take and ſubſcribe the follow- 


irig oath, which the commiſſioner for the preſiding borough, or,'in 


his abſence, any other of the commiſhoners is IPOD "AOL and 
impowered to adminiſter. 


« T A. B. do ſolemnly ſwear, that I have not, directly or indi- 


rectly, by way of loan, or other device whatſoever, received any 


ſum or ſums of money, office, place, employment, gratuity, or re- 


ward, or any bond, bill, or note, or any promiſe of any ſum or ſums 
of money, office, place, employment, or gratuity whatſoever, either 
by myſelf, or any other to my uſe, or benefit, or advantage, to make 
any return at this election of a member to ſerve in parliament ; and 
that I will return to the ſheriff or ſtewart the perſon elected by the 
major part of the commiſſioners aſſembled, whoſe commiſſions are 


authenticated by the ſubſcription of the common clerk, and com- 
mon ſeal of the * boroughs of this diſtrict. So help me 
God.” 


XXXVI. And be it further enacted by the authority aforeſaid, 
that, if the clerk of the preſiding borough ſhall neglect or refuſe to 
take the oath aforeſaid, ſuch clerk ſo refuſing or neglecting ſhall be 
incapable to act as clerk to the ſaid meeting, and it ſhall be lawful 
to and for the ſaid commiſſioners, and they are hereby impowered 
and required to chooſe another clerk to the meeting for the election, 
and who ſhall have all the powers and authorities in the ſaid meet- 
ing, and in the returning the member choſen by them, that by law 
are competent to the clerk of the preſiding borough. 


XXXVII. And be it further enacted by the authority aforeſaid, 
that, at all the elections of a member to ſerve in parliament for any 
county 
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oglaty:or. ſtewartry in that part of Great Britain called Scotland, 

the clerk choſen by the majority of ſuch perſons, as ſtand upon the 
ſaid/ roll laſt made up by the freeholders, whether, at, the, Michael- 
mas court, or at the laſt election of a member to ſerve i in parlia- 
ment, ſhall immediately after his election take and ſubſeribe the fol · 


lowing oath, which the preſes of the meeting is hereby required, and 
impowered to adminiſter. 


* 


I. A. B. do ſolemnly ſwear, that I have not, directly or indi- 
rectly, by way of loan or other device whatſoever, received any ſum 
or ſums of money, office, place, or employment, gratuity, or reward, 
or any bond, bill, or note, or any promiſe of any ſum or ſums of 
money, office, place, employment, or gratuity whatſoever, by my- 
ſelf or any other to my uſe, or benefit, or advantage, to make any 
return at the preſent election of a member to ſerve in parliament ; 
and that I will return to the ſheriff or ſtewart the perſon elected by 
the majority of the freeholders upon the roll made up at this elec- 
tion, and who ſhall be preſent and vote at this meeting. So help 
me God,” 


- XRXVUI. And whereas, by the ſaid act of parliament, made in 
the ſecond year of the'reign of his preſent Majeſty, it is enacted, 
that every ſheriff, mayor, bailiff, head-borough, or other perſon be- 
ing the returning officer of any member to ſerve in parliament, 
ſhall; immediately after reading the writ or precept for the election 
of ſuch members, take and ſubſcribe the oath contained in the afore- 
ſaid act; be it enacted by the authority aforeſaid, that ſo much of 
the ſaid act as requires the ſaid oath to be taken by any returning 
officer within that part of Great Britain called Scotland, ſhall be, 
and is hereby repealed. 
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XXXIX. And be it further enacted by the authority aforeſaid, 
that, if any perſon ſhall preſume wilfully and falſely to ſwear and 
ſubſcribe any of the oaths required to be taken by this act, and ſhall 
thereof be lawfully convicted, he ſhall incur the pains and puniſh- 
ments of perjury, and be proſecuted for the ſame, according to the 
laws and forms in uſe in Scotland. 


XL. And be it further enacted by the authority aforeſaid, that, 
when any new parliament ſhall, at any time hereafter, be ſummon- 
ed or called, the Lord Chancellor, Lord Keeper, or Lords Commiſ- 
ſioners of the great ſeal for the time being, ſhall iſſue out the writs 
for election of members to ſerve in parliament for that part of Great 
Britain called Scotland with as much expedition as: the ſame may be 
done; and that, as well upon the calling or ſummoning any new 
parliament, as alſo in caſe of any vacancy during this preſent, or 
any future parliament, the ſeveral writs ſhall be delivered to the 
ſheriff or ſtewart to whom the execution thereof does belong or ap- 
pertain, and to no other perſon whatſoever ; and that every ſuch 
ſheriff or ſtewart, upon the receipt of the writ, ſhall, upon the back 
thereof, indorſe the day he received the ſame, and ſhall forthwith 
upon the receipt of the writ, at leaſt within the ſpace of four days 
after the receipt thereof, make out a precept to each borough with- 
in his juriſdiction, to elect a commiſſioner for chooſing a burgeſs to 
ſerve in parliament, and ſhall cauſe the ſame to be delivered to the 
chief magiſtrate of ſuch borough, reſient in the borough for the time 
being; and in caſe ſuch ſheriff or ſtewart ſhall neglect to indorſe on 
the back of the writ the day he received the ſame, or ſhall neglect 
to make out his precept, and to deliver the ſame to the chief magi- 
ſtrate within the time, and in the manner above directed, he ſhall, 
for every ſuch offence, forfeit the ſum of one hundred pounds Ster- 
ling to any magiſtrate of the borough to which the precept is not 

timeoully 


X. 
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timeouſly added, who ſhall ſue for the Wine, to be recovered in 
manner herein after direQed. 6. 


| 111 And be it further enacted by the authority aforeſaid, that 


ſuch chief magiſtrate to whom the precept ſhall be delivered in 


manner above directed, upon the receipt thereof, ſhall, upon the 
back of the precept, indorſe the day he received the ſame, and ſhall, 
within two days after his receipt of the precept, call and ſummon 
the council of the borough together, by giving notice perſonally, or 
leaving notice at the dwelling-place of every counſellor then reſient 
in that borough ; which council ſhall then appoint a peremptory 
day for the election of a commiſhoner for chooſing a burgeſs to 
ſerve in parliament, 


XLII. Provided always, that two free days ſhall intervene be- 
twixt the meeting of the council which appoints the day of election 
of the ſaid commiſhoner, and the day on which the election of the 
commiſſioner is to be made; and in caſe ſuch chief magiſtrate ſhall 
negle& to indorſe the day he received the precept on the back 
thereof, or to ſummon the council within the time, and in the man- 
ner above directed, he ſhall for every ſuch offence forfeit the ſum 
of one hundred pounds Sterling to any magiſtrate or counſellor of 
the ſaid borough who ſhall ſue for the ſame, to be recovered in 
manner herein after directed. 


XLIII. And be it further enacted by the authority aforeſaid, that 
every penalty or forfeiture by this act impoſed, in that part of 
Great Britain called Scotland, ſhall! and may be ſued for and reco- 
vered by way of ſummary complaint before the Court of Seſſion, 
upon thirty days notice to the perſon complained of, without abi- 


ding the courſe of any roll; which ſaid complaint the Court of Sef- 
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ſion is hereby authoriſed and required to determine; as alſo to de- 
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clare the diſabilities and incapacities, and to direct the 1 
ae as[horea Provides, , wh | 


Limitation + \ XLIV. Provided e ad it is hereby declared and enacted 
W by the authority aforeſaid, that no perſon ſhall be made liable to 
any incapacity, diſability, forfeiture, or penalty by this act impoſed 
in that part of Great Britain called Scotland, unleſs profecution be 
commenced within one year after ſuch incapacity, diſability, forfei- 

ture, or penalty ſhall be incurred. 


Anno Decimo Quarto GEORG II III. Cap. 81. 


An A for altering and amending an Act made in the ſixteenth year 
of his late Majeſty's reign, intituled, An act to explain and amend 
the laws touching the Elections of Members to ſerve for the Com- 
mons in Parliament, for that part of Great Britain called Scotland, 
and to reſtrain the partiality, and regulate the conduct of returning 
officers at ſuch elections, by altering the time of notice ordered by 
the ſaid aft to be given in the ſervice of complaints to the Court of 
Seffion, of wrongs done in eleftions, and by regulating the manner, 
and ſettling the place of election of a burgeſs to ſerve in parliament 
fer a diftrift of boroughs in Scotland, when the election of the ma- 
giſtrates and council of a borough, which ought in courſe to be the 
preſiding borough at an election, happens to be reduced, and made 


void by a decree of the Court of Seſſion, and not revived by the 
crown when ſuch an election is made, 


"EIS" Y Th WHEREAS, by an act made in the ſixteenth year of his late 
2 Majeſty's reign, intituled, An act to explain and amend the laws 
touching the elections of members to ſerve for the Commons in 

© parliament for that part of Great Britain called Scotland, and to 

* reſtrain 
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© reſtrain the partiality, and regulate the conduct of returning offi- 
* cers at ſuch elections;“ complaints to the Court of Seſſion, for re- 
dreſs of wrongs committed by the enrolling, or refuſing to enrol 
perſons claiming to be enrolled'in the roll of freeholders, or in the 
annual elections of royal boroughs, are ordered to be ſerved upon 
thirty days notice; and whereas it is found by experience ſo long 
notice is unneceſſary, and occaſions delay in the ſummary determi- 
nation of ſuch complaints, agreeable to the intendment of the ſaid 
at, May it therefore pleaſe your Majeſty that it may be enacted, 
and be it enaQted by the King's moſt excellent Majeſty, by and with 
the advice and conſent of the Lords Spiritual and Temporal, and 
Commons, in this preſent parliament aſſembled, and by the autho- 
rity of the ſame, that from and after the twelfth day of June, in 
the year of our Lord one thouſand ſeven hundred and ſeventy-four, 
the Court of Seffion ſhall grant warrants for the ſervice of all ſuch 
complaints as aforeſaid; upon fifteen days notice. 


II. And whereas the elections of magiſtrates and counſellors of 
royal boroughs in Scotland have ſometimes been reduced and made 
void by decrees of the Court of Seſſion, in actions or complaints 
brought before the ſaid court for that purpoſe, by which the corpo- 
rate power of ſuch boroughs are, in effect, in a ſtate of nonexiſtence, 
until reſtored by the juſtice and favour of the crown; and whereas 
no proviſion is made in the foreſaid act of the ſixteenth year of the 
reign of his late Majeſty, or any other act now in being, for regu- 
lating the manner, and ſettling the place of election of a burgeſs to 
ſerve in parliament for a diſtrict of boroughs in Scotland, when the 
election of magiſtrates and counzil of a borough, which ought in 
courſe to have been the preſiding borough at the election, happens 
to be reduced, and not revived when the election is made; for re- 


medying thereof, be it enacted by the authority aforeſaid, that in 


every election of a burgeſs to ſerve in parliament for a diſtrict of 
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boroughs in Scotland, when it ſhall happen that the election of the 
magiſtrates and council of the borough, which onght to have been 
the preſiding borough at ſuch election, is reduced, and not revived; 
the next borough intitled to preſide in turn ſhall be the preſiding 
borough, and the election ſhall be made at that borough, and the 
commiſſioner for that borough ſhall be the preſident of the meeting 
of | commiſſioners for the election, and have a caſting and deciſive 
vote, beſides his own as commiſſioner, where the votes of the com- 
miſſioners are equal; and the common clerk of that borough ſhall 
be clerk to the election; and every matter and thing concerning the 
election ſhall be proceeded in as if that borough had been the pre- 
ſiding borough in the ordinary courſe of rotation. 


The peek. III. And be it further enacted by the authority aforeſaid, that the 
rough Te the borough which would have been the preſiding borough at the elec- 
2 oY tion, if the election of the magiſtrates and counſellors of ſuch bo- 


tained. rough had not been reduced, ſhall, when revived by the juſtice and 
favour of the crown, have no right or title to be a preſiding bo- 
rough in the election of a burgeſs ro ſerve in parliament for the di- 
ſtrict of boroughs of which it is one, until the other boroughs of the 
diſtrict, each in their turn, have ſucceſſively preſided, and that the 
right devolves upon ſuch borough in the ordinary courſe of rotation. 


Anno Viceſimo Secundo GEORGTII III. REOGIS. Cap. 41. 


An Aft for better ſecuring the freedom elections of Members to 
ſerve in parliament, by diſabling certain officers employed in the col- 
lection or management of his Majeſty's revenues from giving their 
votes at ſuch elections. 


Preamble, FOR the better ſecuring the freedom of elections of members 
to ſerve in parliament, be it enacted by the King's moſt excellent 
Majeſty, 


A p PF & W D T T2. 583 
Majeſty, by and with the advice and conſent of the Lords Spiritual 


and Temporal, and Commons, in this preſent parliament aſſembled, 
and by the authority of the ſame, that from and after the firſt day 
of Auguſt one thouſand ſeven hundred and eighty-two, no commiſ- 
ſioner, collector, ſuperviſor, gauger, or other officer or perſon what- 
ſoever, concerned or employed in the charging, collecting, levying, 
or managing, the duties of exciſe, or any branch or part thereof ; 
nor any commiſſioner, collector, comptroller, ſearcher, or other offi- 
cer or perſon whatſoever, concerned or employed in the charging, 
collecting, levying, or managing the cuſtoms, or any branch or part 
thereof ; nor any commiſſioner, officer, or other perſon, concerned 
or employed in collecting, receiving, or managing, any of the du- 
ties on ſtamped vellum, parchment, and paper ; nor any perſon ap- 
pointed by the commiſſioners for diſtributing of ſtamps; nor any 
commiſſioner, officer, or other perſon employed in collecting, levy- 
ing, or managing, any of the duties on ſalt; nor any ſurveyor, col- 
lector, comptroller, inſpector, officer, or other perſon employed in 
collecting, managing, or receiving, the duties on windows or houſes; 


nor any poſtmaſter, poſtmaſters general, or his or their deputy, or 
deputies, or any perſon employed by or under him or them, in re- 
ceiving, collecting, or managing, the revenue of the poſt- office, or 


any part thereof; nor any Captain, maſter, or mate, of any ſhip, 


packet, or other veſſel, employed by or under the poſtmaſter, or 
poſtmaſters general, in conveying the maill to and from foreign 


ports, ſhall be capable of giving his vote for the election of any 


knight of the ſhire, commiſſioner, citizen, burgeſs, or baron, to ſerve 


in parliament for any county, ſtewartry, city, borough, or cinque 
port, or for chooſing any delegate in whom the right of electing 
members to ſerve in parliament for that part of Great Britain called 
Scotland, is veſted: And if any perſon hereby made incapable of 
voting, as aforeſaid, ſhall nevertheleſs preſume to give his vote du- 
ring the time he ſhall hold, or within twelve kalendar months after 
he 
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i bb NE e malh ceaſe to hold, Vr ecdte any of the offices aforeſaid, con- 
teraty to che true intent and meaning of this act, ſueh votes ſo given 
mi Mall be held null and void to all intents and purpoſes whatfocver, 
and every perſon ſo offending ſhall forfeit che ſum of one hundred 
pounds, one moiety thereof to the informer, and the other moiety 
thereof to be immediately paid into the hands of the treaſurer of the 
wy ſors county, riding, or diviſion, within which ſuch offence ſhall have 
e een committed, in that part of Great Britain called England; and 
IF. into the hands of the clerk of the juſtices of the peace of the 
counties or ſtewartries in that part of Great Britain called Scot- 
land, to be applied and diſpoſed of to ſuch purpoſes as the juſtices, 
at the next general quarter ſeſſion of the peace to be held for ſuch 
county, ſtewartry, riding, or diviſion, ſhall think fit, to be recovered 
by any peiſon that ſhall ſue for the ſame, by action of debt, bill, 
plaint, or information, in any of his Majeſty's courts of record at 
Weſtminſter, in which no eſſoin, protection, privilege, or wager of 
law, or more than one imparlance ſhall be allowed; or by ſummary 
complaint before the court of ſeſſion in Scotland; and the perſon 
convicted on any ſuch ſuit ſhall thereby become diſabled and in- 
capable of ever bearing or executing any office, or place of truſt 
whatſoever, under his Majeſty, his heirs, and ſucceſſors. 


Not to ex- II. Provided always, and be it enacted, that nothing in this act 
OO contained ſhall extend, or be conſtrued to extend, to any perſon or 


the land tax, perſons, for or by reaſon of his or their being a commiſſioner, or 
pe” +4 1 commiſſioners, of the land-tax, or for, or by reaſon of his or their 
n acting by or under the appointment of ſuch commiſſioners of the 
land-tax, for the purpoſe of aſſeſſing, levying, collecting, receiving or 
8 managing, the land- tax, or any other rates or duties already grant- 
ed or impoſed, or which ſhall hereafter be granted or impoſed by 
authority of parliament. 
III. 
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III. Provided alſo, and be it further enacted, that nothing in this 
act contained ſhall extend, or be conſtrued to extend, to any office 
now held, or uſually granted to be held, by letters patent, for any 
eſtate of inheritance or freehold. 

IV. Provided always, and be it enacted by the authority afore- 
ſaid, that nothing herein contained ſhall extend to any perſon who 
ſhall reſign his office or employment on or before the ſaid firſt day 
of Auguſt one-thouſand ſeven hundred and eighty-two. 


v. Provided alſo, and be it enacted, that no perſon ſhall be liable 
to any forfeiture or penalty by this act laid or impoſed, unleſs pro- 


ſecution be commenced within twelve months after ſuch penalty or 
forfeiture ſhall be incurred. 


Anno Viceſimo Secundo GEORG 11 HI. Recs. Car. Xv. 


An Act for reftrainmg any Perſon concerned in any contract, commi/- 
fon, or agreement made for the public ſervice from being elected 
or fitting and voting as a member of the Houſe of Commons, 


FOR further ſecuring the freedom and independence of parlia- 
ment, be it enacted by the King's moſt excellent Majeſty, by and 
with the advice and conſent of the Lords Spiritual and Temporal, 
and Commons, in this preſent parliament aſſembled, and by the au- 
thority of the ſame, that, from and after the end of this preſent ſeſ- 
ſion of parliament, any perſon who ſhall, directly or indirectly, 


himſelf, or by any perſon whatſoever in truſt for him, or for his 


uſe or benefit, or on his account, undertake, execute, hold, or en- 
joy, in the whole or in part, any contract, agreement, or commiſ- 
ton made or entered into with, under, or from the commiſſioners 


4 E | of 
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lf his Majeſty's treaſury, or of the navy or victualling- oſſice, or 
with the maſter- general or board of ordnance, or with any one or 
more of ſuch” commilſior Toners, or with any other perfon. or perſons 
whitſvever; for or on account of the public ſervice, or ſhall know- 
ingly and willingly furniſh or provide in purſuance of any ſuch 
apteement;” contract, or commiſſion which he or they ſhall have 
made or entered into, as aforeſaid, any money to be remitted abroad, 
or any wares or merchandize to be ufed or employed in the ſervice 


of the public, ſhall be incapable of being elected, or of fitting or 
voting as a member of the Houſe of Commons during the time chat 


Any mem- 
ber accep- 
ting a con- 
tract, or 
continuing to 
hold any con- 
tract after the 


commence- 
ment of the 
next ſeſſion, 
his ſeat ſhall 
be void. 


Not to ex-. 
tend to in- 
corporated 
trading com- 
banies. 


he ſhall execute, hold, or enjoy any ſuch contract, agreement, or 
commiſſion, or any part or ſhare thereof, or any benefit or emolu- 
ment ariſing from the fame. 


II. And be it further enacted by the authority aforeſaid, that, if 
any perſon, being a member of the Houſe of Commons, ſhall, di- 
realy or indirectly, himſelf, or by any other perſon whatſoever in 
truſt for him, or for his uſe or benefit, or on his account, enter into, 
accept of, agree for; undertake; or execute, in the whole or in part, 
atry ſuch contract, agreement, or commiſſion, as aforeſaid ; or if 
any perſon, being a member of the Houſe of Commons, and having 
already entered into any ſuch contract, agreement, or commiſſion, 
or part or ſhare of any ſuch contract, agreement, or commiſſion, by 
himſelf, or by any ether perſon whatſoever, in truſt for him, or for 
his uſe or benefit, or upon his account, ſhall, after the commence- 
ment of the next ſeſſion of parliament, continue to hold, execute; 
or enjoy the ſame, or any part thereof, the ſeat of every ſuch per- 
{on 1n the Houſe of Commons ſhall be, and is hereby declared to 
be void. 


III. Provided always, and be it enacted, that nothing herein con- 
tained ſhall extend, or be conſtrued to extend to any contract, agree- 
| ment, 
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ment, or commiſſion made, entered i into, or accepted by. any incor» 
porated trading compan Y, in its corporate capacity, nor to any com- 
pany now exiſting or e eſtabliſhed, and conſiſting. of more, than, ten. 
perſons, where ſuch contract, agreement, or commiſſion hall be 


made, entered into, or accepted, for the uke benefit of abs in- 
corporation or , n er in 59111 10 gba 


FRI AT ifs 21 
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IV. Ride alſo, 0 be it enacted, hat nothing in this act con- Not to er. 
tained ſhall extend, or be conſtrued to extend to any contract, agree- 93 
ment, or commiſſion made, entered into, or accepted before the paſ- made for one 


ſing of this act, the term whereof will expire in the ſpace of one 1085 
year from the time of making thereof. 


V. Provided alſo, and be it enacted, that, where any contract, Clauſe rela- 
agreement, or commiſſion has been made, entered into, or accepted, mage which » 
with a proviſion that the ſame ſhall continue until a year's notice Js 050%" 
be given of the intended diſſolution thereof, the ſame ſhall not diſ- a year's no- 

* | . . . . : tice be given. 
able any perſon from ſitting and voting in parliament, until one 
year after the ſaid notice ſhall be actually given for the determina- 
tion of the ſaid contract, agreement, or commiſſion, or till after 
twelve kalendar months, to be computed from the time of paſſing, 


this act. 
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VI. Provided alſo, and be it enacted, that nothing herein con- Not to ex- 
tained ſhall extend, or be conſtrued to extend to any perſon on — 1 Iago 
whom, after the paſſing of this act, the completion of any contract, . * 
agreement, or commiſſion ſhall devolve by deſcent or limitation, or months poſ- 
by marriage, or as deviſee, legatee, executor, or adminiſtrator, until * 
twelve kalendar months after he ſhall have been in poſſeſſion of the 
ſame. 


t * 


RS. VII. e 


Members 
holding con- 
tracts may be 
diſcharged 
therefrom, 
on giving 12 
2 5 
tice, 


Claufe rela- 
tive to pa- 

tentees for 

new inven- 
tions. 


If any per- 
ſon, hereby 
diſqualified, 
ſhall be elec- 
ted, ſuch e- 
lection ſhall 
be void. 


Diſabled per- 
ſons who 
{hall fit in 
the Houſe of 
Commons 
after this ſeſ- 
ſion, ſhall 
forfeit 

L. 500 for 
each day. 
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notice to the perſon or perſons with, or from whom fuéh contract, 
agreement, or commiſſion is made, entered into;” or accepted, of his 
deſire that the ſame ſhall. ceaſe and determine; and ſuch contract, 
agreement, or commiſſion, after the expiration of the term afore- 
laid, ſhall be null and v0 > 57 ene 1 ws er. 10! 
VIII. Provided alſo, that, if any perſon, actual pede Rey a 
patent for a new invention, or a prolongation thereof by act of par- 
liament, and having contracted with government concerning the 
object of the ſaid patent before the paſſing of this act, hall gire 


notice of his intention to diſſolve the ſaid contract, the fame mall 
be null and void from the time of giving ſuch notice. 40, of R187 


nd 
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IX. And be it further enacted by the authority :foretia, cla, if 
any perſon, hereby diſabled or declared to be incapable to ſit or vote 
in parliament, ſhall nevertheleſs be returned as a member to ſerve for 


any county, ſtewartry, city, borough, town, cinque port, or place in 


parliament, ſuch election and return are hereby enacted and declared 
to be void : And if any perſon, diſabled and declared incapable by 
this act to be elected, ſhall, after the end of this preſent ſeſſion of 
parliament, preſume to ſit or vote as a member of the Houſe of 
Commons, ſuch perſon, ſo fitting or voting, ſhall forfeit the ſum of 
five hundred pounds for every day in which he ſhall fit or vote in 
the ſaid Houſe, to any perſon or perſons who ſhall ſue for the ſame 
in any of his Majeſty's courts at Weſtminſter ; and the money ſo 
forfeited ſhall be recovered by the perſon or perſons ſo ſuing, with 
fall coſts of ſuit, in any of the ſaid courts, by any action of debt, 


bill, plaint, or information, in which no eſſoin, privilege, protection, 
Or 


or wager: of law, or more than one imparlance ſhall M. Bega Hes. 
or by ſummary complaint before the Court of Seſſion in Scotland 
And every perſon againſt hom any ſuch. penalty or forfeiture tal 


15 


be recovered by virtue of this aft, ſhall be from thenceforth 1 inca- 


pable, of taking, or holding any contract, agreement, or commiſhon. 
for the public ſervice, or any ſhare thereof, or any benefit or emo- 


\£35 


lument from the lame in any manner, whatſoever. 55 ot 

Xx. And be it enacted, that, in every ſuch contract, agrerment, 
or commiſſion to be made, entered into, or accepted as aforeſaid, 
there ſhall be inſerted an expreſs condition, that no member of the 
Houſe of Commons be admitted to any ſhare or part of ſuch con- 
tract, agreement, or commiſſion, or to any benefit to ariſe there- 
from; and that, in caſe any perſon or perſons, who bath or have 
entered into or accepted, or who ſhall enter into or accept any ſuch 


contract, agreement, or commiſhon, ſhall admit any member or 


members of the Houſe of Commons to any part or ſhare thereof, 
or to receive any benefit thereby, all and every ſuch perſon and 
perſons ſhall, for every ſuch offence, forfeit and' pay the ſum of five 
hundred pounds, to be recovered, with full coſts of ſuit, in any of 
his Majeſty's courts of record at Weſtminſter, by any perſon or per- 
ſons who ſhall ſue for the ſame, by any action of debt, bill, plaint, 
or information, in which no eſſoin, privilege, protection, or wager 


of law, or more than one imparlance ſhall be allowed, or by ſum- 


mary complaint before the Court of Seſſion in Scotland. 


XI. Provided alſo, and be it enacted, that no perſon ſhall be li- 
able to any forfeiture or penalty inflited by this act, unleſs a pro- 
ſecution ſhall be commenced within twelve kalendar months after 
ſuch penalty or forfeiture ſhall be incurred. 
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A condition 
to be inſer- 
ted in all 
public =—_ 
tracts, t! 

no me 

of the 

of ys lone 
{ball have 
any ſhare 
thereof. 
Penalty on 
contractors 
who ſhall ad- 
mit any 
member of 
the Houſe of 
Commons to 
any ſhare of 
their con- 
tracts, [ 


Limitation 
of actions. ' 


F 


A. 
A DJUDGERS, not entitled to vote during the legal reverſion, p. 63. 239. 
41 * — may vote aſter its expiration, if in poſſeſſion, ibid. 
If more than one on the ſame lands, the firft infeft alone 


votes, ibid. 

Adjudication, what, 63. Note +. 401 

Admiralty, clerks or their deputies in the office of, cannot be elected, 295. 

Aliens cannot be elected, 291. 

Alteration of circumſtances, what ſufficient for ſtriking a perſon off the roll, 279. 
et ſeq- 

— Parting with domininm utile, by granting a feu-charter; not ſufficient, 279. 

Nor reſigning the lands, in the view of making family ſettlements, 280. 

— Alienation of a part of the lands, effect of, 283. et ſeg. 

— Granting a-truſt-conveyance, with a power to ſell, effect of, 281. 

—— Exchange of ſmall parcels of land for ſtraighting marches, effect of, 286. 

— Reduction of a decree of diviſion, how does it operate, 287. 

Annualrent, what, 172. Note +. 

Anſtruther Weſter, borough of, reſigned its royalty in parliament, but was reſtored, - 
48. Note *. 415. 


Apparent heirs, in poſſeſſion by virtue of their predeceſſors infeftments, entitled to be 
enrolled, 64. 246. 


— — Not neceſſary that the predeceſſor had been enrolled, provided he had a 
title, 249. 
— May be enrolled, although the predeceſſor had executed a diſpoſition of the 


lands, provided the diſponee grant an obligation not to become the crown's' vaſſal 
during the life of the heir, 250. 


— Cannot be enrolled, if the predeceſſor's right was revocable, although the 
power of revocation be diſcharged in favour of the heir, ibid. 


— — Can one be enrolled as apparent heir to his maternal grandfather ? 249. 
Apparent 


1  - 


— babe may be enrolled in virtue of their apparency, notwithſtandin g their 
having made up titles, p. 250. 

— Muſt lodge a claim two months before the meeting of the freeholders, 251, 
——--— What titles in the perſon of their predeceſſor muſt they produce, 247. 
Appriſers and appriſing, ſee Adjudgers and Adjudication. 

, Archbiſhops, how many were in Scotland, 67. Note *. ol Ky 

Army, comptrollers of accompts, agents for regiments, officers of 8 and Gib- 
raltar, and clerks in the Pay-office, incapable of being elected, 295. 

Inſpector- general of military roads in Scotland, can he be elected? 298. 

—— Officers of, do not vacate their ſeats on getting new commiſſions, 299. 

Perſons accepting of commiſſions in fencible corps, and not entitled to rank or 

half pay, do not vacate their ſeats, ibid. 

All troops, except guards and garriſons, muſt — removed fm places of 0 
tion, 127. E 

Articles, Lords of, their province, 85. 4 

- When introduced, 86. 

- By whom named, 89. r /eq. 

- Parliament left at liberty, in 1640, to chooſe — or not, 93. 

———- Reſtored again in 1661, 96. 

- Totally aboliſhed in 1690, 96. 97. 

Attorney, letter of, to the parliament of Scotland, 416. 
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Bagimonts roll, 164. 
Ban-rents, who, 55. Note . 
Barons, great and ſmall, diſtinguiſhed, 53. et ſeg. 
Both anciently bound to attend in parliament, 50. 
— Small, their attendance when diſpenſed with, ſee Parliament. 
Beidmen cannot vote in borough elections, 345. 
Biſhops, how many were in Scotland, 67. Nate. 
Bond plum, ſufficient to void a borough eleftion.,—Caſes of Stirling and Kinghorn, 
354. 3557 | 
Boroughs, diftinction between royal and others, 330. 
————— =, Royal, formerly under the inſpection of the Lord Chamberlain, 33 * 
don, court of, ibid. | 
— Convention of, when introduced, 332. 
Poſſeſſed of lands holding of the King, can they vote in * of: « com- 


miſſioners from ſhires, 208. 


Divided into different diſtricts, 107. 453- 


— 


— ———— 


Boroughs, 


\ 


„ * .© 593 


Boroughs, magiſtrates and counſellors of, muſt be annually elected; and, if the legal 
day is allowed to 3 no election on | thine ng WRT a 1 from the 


crown, p. 334. See Poll. | | 
— — Magiſtrates and counſellors of, how choſen, 333. 4 Fu ir 97 


a 


— In ſuch elections, minority muſt not ſeparate from the majority, 3355. 

— Any conſtituent member of a meeting for election, who apprehends a wrong 
to have been done by the majority, may en pe to the Court nnn 336. See 
further as to this, Complaint. 

— — Commiſſioners or delegates Bom, hw eleted, 362. 

— — The qualifications of ſuch commiſſioners, 364. 

— Their commiſſions, how authenticated, 363. 

— Precepts for chooſing them, by whom, and to whom iſſued, 361. 

A commiſſioner, once duly appointed, can another be choſen on his death 
or reſignation ? 375. et ſeq. 

——— -— Repreſentatives of, in parliament, where, and how choſen, 365. er FO 

— Their neceſſary qualifications, 400. ef /eq. x 

Clerks of. See Clerk. 

Borough preſiding, which, 107. 

- Has a caſting vote, in caſe of an equality, 369. 

— What if its commiſſioner do not Seam or the gg itſelf be reduced, 
369. et ſeq. 

- Clerk of. See Clerk. 

Bribery, of various kinds, 346. et ſeg. 

Every candidate who, after the ordering or ifluing a writ for election, gives 

money, meat, drink, entertainment, or proviſion to his electors, or promiſes any 

preſent, gift, reward, or entertainment, in order to his being elected, incapacitated 

to ſit in parliament in conſequence of ſuch election, 301. 

What votes does it affect in borough elections? 350. 

Are thoſe who aſk, but receive not a reward for their votes, diſqualified ? 352. 

Bribe given to a wife without the huſband's knowledge, does it diſqualify him? 


381. 


Puniſhment of, ſee Penalty. 
Burgage-lands cannot afford a freehold qualification, 209. 
Burgenſes, who, and of what kinds ? 33. 
— Indulged with various privileges, 34. 
—- Oppreſted by the great men, 35. 
What peculiar ſervice incumbent on them, 40. 


— When introduced to the great council, ſee Parliament; 
4 F Bute, 


594 1* N . X. 
Bute, {hire of, elects omy by turns with Caithneſs, p. 107. 


C 


Caithneſs, ſhire of, elects only by turns with Bute, 107. 

Chaplains, King's, two attend the election of the ſixteen peers of Scotland, 125. 

Charter by James III. to the borough of Inverneſs, 408. x 

— of erection of the borough of Ayr, 475. 

of confirmation, what, 222. Note +. 

muſt be expede a year before enrolment, 222. 

Church-government, Preſbyterian form of, eſtabliſhed in 1592, 70. 

Epiſcopal form of, reſtored in 1606, 72. | 

Aboliſhed in 1640, 73.—Reſtored again in 1662, ibid. —But totally aboliſhed 
in 1689, 74- 

Church-lands annexed to the crown, 69. 

— How were taxes paid out of them ? 163. 164. 

—— Though erected into a temporal lordſhip, afford not a freehold qualification, - 
if the vaſſals have taken the benefit of the acts of annexation, 205. 206. 

Clackmannan, ſhire of, elects by turns with Kinroſs, 107. 


Claimants need not appear perſonally, nor give a ſpecial mandate, unleſs they be a- 

broad, 154. | 

Claims for enrolment, copies of them muſt be lodged with ſheriff-clerk two kalendar 
months before the Michaelmas meeting, 151. | 

One lodged at 4 P. M. of the 6th of Auguſt received, although the Michael- 

mas meeting was held before 2 P. M. of 6th October, 153. 

Need not be ſigned, ibid. 

What muſt they ſet forth ? 151. 

Muſt they be preciſely accurate as to dates of titles? 151. Note +. 

One miſtaking the place of regiſtration of claimant's ſeiſin, rejected, 15 2. 

Need not mention the preciſe valuation, 153. 

May be preſented, de plans, at meetings for election, 1 52. 

May be taken up by frecholders in any order they pleaſe, 154. 

Freeholders not bound to take notice of them, unleſs they are moved, 153. 

Clergymen cannot be elected, 292. 

Clerks, common of royal boroughs, muſt make out, ſign, and affix the ſeal of the bo- 
rough to a commiſſion in favour of the commiſſioner elected by the majority of the 
council, 364. See Penalty. 

What oaths to be taken by them at the election of a commiſſioner, ſee Oaths. 


— ——— of the city of Edinburgh, peculiarity of his ſituation, 379. 380. 


Clerks 
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Clerks of preſiding boroughs, muſt return to the ſheriff the perſon elected by the ma- 
Jjority of commiſſioners producing legal commiſſions, p. 378. See Penalty. 

What oaths to be taken by them, ſee Oaths.. | 

— Muſt admit any perſon who inſiſts that he was duly elected a commiſſioner ;; 


and, on ſuch perſon's taking the oaths, muſt inſert his declaration how he would 
have voted, if he had got an authentic commiſſion, 366. 


Refuſing to take the oath of 16th Geo. II. cap. 11. f 35, become diſabled to 
act, 365. 

Clerk of the crown muſt enter in a book every ſingle or double r return, and every al- 
teration or amendment, and give copies for reaſonable fees, 326.. 

Clerks of freeholders, how choſen, 149. 

How do they qualify ? 150. 314. 

Muſt deliver, gratis, to the theriffclerk an extralt of the roll and minutes 

made up at each meeting, 148. 

Muſt, upon an election, produce to the ſheriff a ſigned copy of the roll laſt 

made up, and the original minutes of the election of preſes and clerk, 320. 


Muſt return to the ſheriff the perſon elected by the majority of the freeholders, 
318. See Penalty. 


Clerk of the Pipe in Scotland, can he be elected, p. 297. 

Clerks, ſheriff or ſtewart, muſt indorſe on the back of the claims or objections lodged 
with them the dates of their receiving them, and give copies to any who demand 
them, 152.—but not bound to lay them before the freeholders, unleſs they are aſked 
for, 153. 154. 

Muſt inſert in the ſheriff's books the extracts of the roll and minutes of the 

frecholders, and produce theſe books to the next meeting, 148. 

Muſt give extracts, or ſigned copies, to any freeholder, on payment of legal fees, 
149. | 

—— Muſt make the alterations on the roll directed by the court of ſeſſion, 136. 

Call the roll, in the abſence of the commiſſioner laſt elected, for the choice of 
preſes and clerk, 149. See further, Penalty. | 

Coaches, hackney, clerks or deputics, in the office of, incapable to be elected, 295. 

Commiſſioners or delegates from boroughs. See Boroughs Royal. 

from ſhires to the parliament of Scotland, when introduced, See Par- 


lament. 


= Their qualification, and manner of election, according to act 1587, 


cap. 114.3. 59. according to acts 1661, cap. 35. and 1681, cap. 21. 62. et ſeg. 
Their number, 51. Note“ 


Allowed wages for their es 52. 
— Fined for abſence, 50. 


4 F 2. Commiſſioners, 
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Commiſſioners, their commiſiions how authenticated, p. 39. Go. 
— — From ſhires to the parliament of PINOY beter mY . 
Eleftors, Elected, Freeholders, Qualifcation, Bee r. 


N — Of fapply;” who; 183. 184. * 19 2 VO ot 2 2 "T7 == 3 
— Ae they be qualified? 19. : 


—— Does their ar 185 to _ the oaths to gorernmen vitiate 155 


proceedings? 195. a 
— What een to make a quorum ? 194. 


At what meetings can they divide valuations? 193. 


— How they proceed in ſuch diviſions, 184. 
— May be compelled to divide valuations, 186. et ſeg. — 4 
————— Their ann TIE to review of the court of ſeſſion, 184.—at 
whoſe ſuit, 185. 
PE Their conveener may call a meeting, need an ate 
to a more diſtant day, 194. 
— — When there is no conveener, = court of ſeffion authoriſes the ſheriff 
to call a meeting, ibid. 
For other matters; ſee Oaths, Penalty, Valuation. 
Communes, introduced in France by Lewis le Gros, 35. 
Communitas Regni, meaning of in old ſtatutes, 24. 
Communitates burgorum, 27. 
Complaints to the court of ſeſſion againſt the judgments of freeholders, within what 
time muſt they be preferred ? 133. 


. What induciae allowed to reſpondents, 134. 


— To whom competent, 133. 136. et /eq. 

Not competent againſt commiſſioner laſt elected for refuſing to adminiſter 
the oaths before calling the roll for election of preſes and clerk, 306. Note . 

2 Who muſt be made parties to them, 146. 

—— Ho muſt they be ſerved? 147. 

NE — Can the individual freeholders, called as ref; pondents, effectually withdraw 
all oppoſition to a complaint? ibid. 

— Can new evidence be received in the court of ſeſſion to ſupport a claim for 
enrolment that has been rejected by the frecholders? 140. e ſeg. 

— Can new objections be made in the court of ſeſſion to a complainer's quali- 
fication? 139. | 

— When are complainers ſubjected to penalties and coſts of ſuit? 138. 

— Againſt borough elections, within what time muſt they be preferred? 336. 

— If that time is allowed to elapſe, does any remedy lie at common law! 339. 

— — What induciae given to reſpondents, 337. 


Complaints , 
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—— — Who muſt be parties, 338. 1 
Miſnomer of one of the parties, effects of, ibid. WAR ers 
Can parties be in any caſe cited, or produced as, e 35 1 | 
e Can an election of one year, though not complained of within two kalendar 
months, be voided on the reduction of the election for the preceding year, 355- 

— - In what caſes competent with reſpect to elections of deacons, 341. 

— Not competent againſt any but annual elections, 341. 

— Not competent againſt the proceedings of commiſſioners for taking: a poll; 
but are againſt an election made by the former council of a borough in virtue of a 
warrant from the crown, 258. 359. 

Coroner, offices of coroner and ſerjeant do not afford a freehold qualification, 202. 

Contracters, for the public ſervice, incapable of being elected, 300. 

Convention, of eſtates, what, 100. et ſeg. 

— of royal boroughs. See Boroughs Royal. 

Convocation of the King's lieges, what, 123. Note +. 

Cromarty, ſhire of, elects by turns with Nairn, 107. 

Cuſtoms, commiſſioners, collectors, and other perſons employed in receiving, levying, 
or managing, the duties of, incapable to elect or be elected, 277. 294. 


D 


Deacons, who, 341. Note g. 

Delegates or commiſſioners from royal boroughs. See Boroughs Royal. 

Duties or taxes, perſons concerned in the management of any impoſed ſince the year 
1692 (except the commiſſioners of the treaſury) incapable to be elected, 294- 


E 


Edinburgh, city of, its ſet or conſtitution, 381. et ſeg. 

— Its repreſentative, in what manner elected, 378. erf ſeg. 

Defects in ſtatutes relative to ſuch election, 379. 

- — What quorum neceflary for an election, 394. et ſeg. 

— Extraordinary deacons, have they a right to vote, 399. 

Election of commiſſioners from ſhires, where held, 305. 

Diets of, how appointed and publiſhed, 304. 

Mode of proceeding in their elections, 305. et ſeg. 

Minutes of election of preſes and clerk, how N 3 14. Muſt be 
produced to the ſheriff, 3 20. 

Minutes of election of commiſſioner, how authenticated, 317.—Need not be 


produced to the ſheriff, 321. 
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| Election, , perſons elected in their abſence muſt take the oath of truſt before they take 
their ſeats, p. 316. 317. 

Annual, of magiſtrates and counſellors. Sce . Royal. 

Of commiſſioners from boroughs. See Boroughs Royal. 

Of repreſentatives of boroughs. See Boroughs Royal. 

Electors, who diſabled from electing, 267. to 279. See Bribery, Cuſtoms, Freeholders, 
Minors, &c. 

Elected, who incapable to be, 28g. to 302. See Admiralty, Army, Bribery, Ciftoms, 
Coaches, Exchequer, Minors, &c. 

Entail, infeftment on a conveyance from an heir of entail, though barred from en. 
gives a title for enrolment, 228. 

Exchequer, clerks and deputies in the office of, incapable to be elected, 294. 

Exciſe, commiſſioners, collectors, and other perſons concerned in receiving, levying, or 
managing, the duties of, incapable to elect, or be elected, 277. 294- | 

Extent, old, what, 160. er /eq. | 

How proved formerly, and how now, 166. 

Muſt be diſtinct from feu- duties in feu-lands, 179. 

New, what, 161. See Retour. 


P 

Fatuous perſons, can they vote? 122. 268: 

Fiar, and liferenter, may both be enrolled on the ſame lands, but fiar votes only in 
the abſence of liferenter, 64. 238. 

—— Ought to be diſtinguiſhed by their reſpective rights in the roll, 154. 155. 

—— One penalty of L. 30 only impoſed on both when a joint complaint is diſmiſſed, 
139. 

Fiſhings of ſalmon, oyſters, and muſcles, and even white ſiſhings, if actually valued, 
may go to the conſtitution of a freehold qualification, 199. 

Force, a ground for ſetting aſide an election of magiſtrates and counſellors, 343. 

Formula muſt be taken by peers and frecholders when required, 117. 269. 

Can a freeholder be ſtruck off the roll for refuſing to take it? 269. More +. 

Freeholders, under L. 20, relieved from attendance in the parliament of Scotland; and 
this relief afterwards extended to all whoſe eſtates were within 100 merks of new 
extent, unleſs ſpecially required by the King, 57. 

— — Their Michaelmas head courts, when and where held, 64. 133. 

— Who the original conſtituent members of their meetings, 132. 

— Their roll, how made up, 132. et /eq.—and by whom called in the elec- 
tion of preſes and clerk, 149. 


Freeholders, 
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Freeholders, an extract of the roll ſuficient to ſupply the place of the ſheriff's books 
when not produced, p. 149. 


— = Their mode of proceeding at Michaelmas meetings, ibid. at meetings for 
election, 305. et ſeq. 

_ — Who entitled to caſting vote, 149. 316. 

— Need not take the oaths before the election of preſes and clerk unleſs re- 
quired, 150. | | 

One freeholder may conſtitute a meeting, 1 56, 

-—-—— Cannot be compelled to meet at Michaelmas, 157. 


% 


— Cannot review or alter the proceedings of former meetings, 155. but may 
enroll claimants on titles formerly rejected, 156. 

--- —-: : Fave no right to call for the warrant of a charter, or to object that it is 
not conform to the ſignature, 222. but may diſregard charters or infeftments null, 
ex facie, or liable to objections eſtabliſhed under the hand of claimants, or their au- 
thors, 223. ; 

_ Have no authority to cite witneſſes, or adminiſter oaths, ibid. 

— Refuſing to take the oaths to government cannot vote, but are not to be 
ſtruck off the roll, 269. Note 4— The caſe the ſame when they refuſe to take the 
formula, ibid. | 

— — Refuſing to take the oath of truſt or poſſeſſion, or withdrawing purpoſely 
to avoid it, muſt be ſtruck off the roll, 254. ; | 

— Twice within a year preceding preſent at divine ſervice in a non-jurant 
meeting-houſe diſqualified from voting in the election of a commiſſioner, 272. 273.— 
may however vote in the election of preſes and clerk, ibid. Can they vote in adjuſting 
the roll? ibid. | 

-- Their judgments refuſing to admit, or ſtriking off the roll, may be review- 

ed by court of ſeſſion, if complained of within four kalendar months, 133.—What to 

be done if they wrongfully enrol, or repel an objection, 136. 137. 

— Their delaying to enrol equal to a refuſal, 134. 

— Their qualifications. See Qualification. 

— — Their clerks. See Clerks, 


— 


H 


Hawkers and pedlars, clerks and deputies in the office of, incapable to be elected, 29 5. 
Head courts, formerly three, now only one in a year, 59. Nete “. 

Heirs apparent. See Apparent Heirs. 

Homo, meaning of, in barbarous Latin, 20. 


Hoſpitals,” maſters of, cannot be enrolled, or vote in elections of commiſſioners from 
{hires, 208. 


Houſes, 


co ne eee 


Houſes, perſons employed in receiving, collting, "or rartaging duties o, difabled to 


elect or be elected, 277. 294. | 


1 "> 


Huſbands may vote in right of their wives freeholds ; 60 #idowirs of Behelks in vir- 


tue of the courteſy, 64. 238. 


4 


— — Cannot vote on liferent rights in their wives, 239.—nor on their apparen- 
cy but not neceſſary that the wife be a year infeft in her predeceſſor's eſtate, 25r. 


I 


Indenture between Robert Bruce and the Earls, barons, freeholders, and commünities 


of boroughs, 22. 405. ; 4 
Between a ſheriff and clerk of the freeholders, 474. 
—— Petween a ſheriff and clerk of a preſiding borough, 491. 


— 


For relief, or payment of money, does not entitle to vote, 64. 
Muſt be taken and regiſtered one year before enrolment, 212. 


Infeftment, in general, neceſſary to the conſtitution of a freehold qualification, I 59- 


— — Not neceſſary that it be regiſtered a Te before the 77e of a writ for elec- 


tion, ibid. er /eq. 
——— When is the year underſtood to expire? 220. 


=——— — Diſpenſing clauſe in a charter ſufficient to ſupport an infeftment taken at 
one place for ſeveral diſcontiguous parcels of land, although the union be W 


2 alienation of part of the united lands, 224. et ſeg. 


—— —— Taken in conſequence of a charter from the crown, ſupplends vices, dock not 


204. 
On a diſpoſition by heir of entail ſufficient, 228. 


entitle ſub-vaſſals to be enrolled, or prevent the immediate ſuperior from being ſo, 


— On a diſpoſition containing a proviſo that no debts contracted, or deeds 
done, during the life of the granter, without his conſent, ſhall affect the lands, ſuffi- 


cient, 227. 


——— On a diſpoſition containing an affignation to a charter, hut reſerving the 


dominium utile, not ſufficient, 252. See further, Regiſtration, Seiſine. 
Interdiction, what, 268. Note +. 
Does it prevent a perſon's being enrolled, 268. 


Judges, none of the twelve judges of England, or of the courts of ſeſſion, juſticiary, or 


exchequer, in Scotland, can be elected, 291. 292. 


Jus tertii, is it to freeholders to object a multiplication of ſuperiors, 230. et ſeg. 


— 


Kalendar month, what, 133. Note f. 
Kilrenny, borough of, reſigned its royalty in parliament, 48. Note * 


Kinroſs, 


E X. Gor 


. ͤ —— of ——— 
time before 1681, p. 210. Note * 468. 


— Uledts only by turns with Clackmannan, 107. 


L 


Land- tax, how proportioned formerly, 160. 181. —how now, 181. 182. 


—— Collector of, can he vote for a commiſſioner from a ſhire or borough, 278. 
Liferenter. See Far. ; 


Liſts, ſigned by peers, what neceſſary to render them valid, 120. 


x 


M 

Magiſtrates, chief of royal boroughs, muſt immediately indorſe upon the ſherifs pre- 
cept the day it comes to their hands, and within two days after call a meeting of 
council to fix a day for chooſing their commiſſioner, 362. 

_ — If ſet aſide on bribery or other grounds, the whole election is yoided, 357. 

and counſcllors, oaths to be taken by. See Oaths. 

——— What number neceſſary to make a quorum, 356,—See further, Boroughs 
| Royal, Complaint, Penalty. 

Michaelmas head-court. See Head-court. 

Mills, were they ever extended, 172. 

Muſt receive a ſhare of a cumulo valuation, if evidence appear of their having been 
formerly valued, 199.—If that is uncertain, a diſtinction made between thoſe that ; 
have an eſtabliſhed thirlage and others, 200. 

Minors, cannot be enrolled or elected, 267. 290. 

Cannot vote in election of peers, 117. 

Minute-book, what, 147. Note +. 

Miſnomer, fatal to a complaint, 146. 147. 350 

Multiplication of ſuperiors on a vaſſal contrary to law, 228. ef ſeg. See Jus Tertii. 


N 
Nairn, ſhire of, elects by turns with Cromarty, 107. 
Navy, clerks or deputies in office of, incapable to be elected, 295. 
Officers of, do not vacate their ſeats on getting new commiſſions, 299. 
Nominal or fiftitious, 258. to 266. | 


O 


Oath, of bribery, 315. 
— Of ſupremacy, 118. Nat *. 
4 G | Oath 
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Oath of truſt and poſſeſſion, p. 253/254: When can it be put? 256: —Explanation of it, 
260. Note *.. Muſt be taken by commiſſioners from ſhires, elected in their abſence, be- 


fore they take their ſeats, 3 16.— Blank in the EDEN it how SM filled up, 31 12. 
Oaths to be taken by peers, 118. 119. 


| —=-— To be taken by freeholders, 150. 306. ON 
Jo be taken by clerk to freeholders, 150. 314. 315. | 
To be taken'by' magiſtrates and counſellors at an annual election, 3 35. —and at 
an election of a commiſſioner, 362. 363. 


o be taken by common clerks * Ar els at an election 700 a commilionr 
ibid. 


—-— To be taken by commiſſioners at the election of a burgeſs, 368. 369. 

Jo be taken by common clerks of preſiding boroughs, 365. 

Objections to freeholders ſtanding upon the roll muſt be lodged with n two 
kalendar months before the Michaelmas meeting, 152. 

—— May be made, de plano, at meetings for election, ibid. 

Need not be ſigned, or mention by whom given in to ſheriff-clerk, 1 5 3. 


— Sheriff-clerk not bound to lay them before the freeholders, nor they to 
take any notice of them, unleſs ſome perſon inſiſt, ibid. 154. 


Officers of State, certain of them members of the parliament of Scotland ex gi, 66. 

Offices under the crown created ſince 1705, the holders of them cannot be elected, 
295+ = ; 2 | f | N , / tre F/ 

Order of taking claims or objections under conſideration; difcretionary to the freehol-. 
ders, 151. 154. | 
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P 
Papiſts, and thoſe who- refuſe to take the formula, incapable to elect or be elected, 
117. 269. 
Parliament, meaning of, 5. The word when firſt uſed in Scotland, 6. 
— Of England, its riſe and progreſs, 5. et ſeg. 


— Its conſtituent members during the Anglo-Saxon government, and the 
firſt Princes of the Norman line, 8. et /eq. 


— Knights of ſhires, when introduced, 13. 

—-- Repreſentatives of boroughs, when, ibid. 

— — Repreſentatives of univerſities, when; 100: 

— — When ſeparated into two houſes, 14. 

How often to be held, 15. And how long to endure, 16. 

— How ſummoned, 15. 

3 — Of Scotland, its origin and ancient conſtitution, 17. et ſeg- 

Its conſtituent members before the fourteenth century, 19. et /eq- 
Parliament, 


FF coz 


Parliament, burgeſſes or repreſentatives of boroughs,; when, introduced, p. 20. et. ſeg. 
—— The number of ſuch repreſentatives not fixed! till 16195 47, 4. 
—— = Repreſentatives of ſmall barons, m from 1 er in- 


troduced, 50. 56. et ſeg. F 87 © te vd r An Arr 
— How called and ſummoned, 76. et PY 

-- Of what endurance, 78. et eg ns he ge ts 

— Acted not only in a legiſlative, but judicative capacity, 193, 

- Three eſtates met always in one houſe, 82. 
— Majority of the aggregate body ſufficient to enact laws, or nels taxes, 
although one of the eſtates ſhould entirely diſſent, ibid. er ſeg. 
— — Fines impoſed on abſent members, 30. 

Lords of Articles, ſee Articles, 

Of Great Britain, its eſtabliſhment, 105, 

— — Of what members compoſed, 106. et /eq. 

- Manner of = writs for election of repreſentatives of ſhires and bo- 
roughs in Scotland, 110. 

—— Manner of iſſuing and publiſhing proclamations for eleftivg the ſixtcen 
peers of Scotland, 110. 111. 123. 

Parliamentum indoctum, 300. 

Peers, "ſixteen, of Scotland, by whom clefted, 113. & ſeq. 

——- Muſt come to elections with their ordinary attendants only, 123; 

—- Muſt not act, propoſe, debate, or treat of any matter or thing but the elcetion 
of their repreſentatives, 124. 

——- Before proceeding to election, muſt take and ſubſcribe the oaths of allegiance 
and abjuration, 118. Allo the oath of ſupremacy, and the teſt, 118. 119. 

Manner of their proceeding at an election, 124. et {eq- | 

——- Not capable to elect or be elected, if twice, within twelve months preceding, 
preſent at divine ſervice in a nonjurant meeting-houſe, 119. 

- If abſent, may ſend proxies or ſigned liſts, ſee Proxies, Lifts. 

—— Fatnous, can they vote? 122. 

Peereſs, in her own right, can ſhe vote in the election of the ſixteen peers? 117. 

Peers of Scotland, can they be created Britiſh peers, ſo as to fit in the Houſe of Lords: 
114. et ſeg. | 

——- 'Their eldeſt ſons cannot be enrolled, 269. 

——= Or be elected for any county or borough in Scotland, 271. 290, | 

Of Ireland, may elect and be elected for ſhires or boroughs, 272. 

Penalty on clerk of the crown neglecting to enter returns in his book, or making any 
alteration on them, unleſs by order of the Houſe of Commons, or giving certificate 
of any perſon not returned, 326. | | | 

| 4 G 2 Penalty 
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Penalty on commiſſtoneralaſt olæctad, or ſherif-clerk, receiving the vote of any per- 

ſon ho does notiſtand. upon the roll, or not calling for ot᷑ refuſing the vote of any 
perſon whoſe name is upon the roll, in the choice uf preſes and clerk, p. 30%. if ſeg. 

Da thtir-vegleGing-or: refuſing; to ſign minutes of . beer eh 
314. Bow toit 10 tric ¹b 

— On commiſſioners of ſupply. ating without being ad; 8 

— On chief magiſtrates of boroughs neglecting to call a re of council within 

atx: days after receiving a ſhexitf's precept, 362. non sto 1 

On a minority of e te and counſellors ſeparating ome the. aden f in 

elections, MSet wipe g 11 lere 

| == On perſons elected by a minority yoting in eleftions, or © aQingas magiſtrates or 
counſellors, 336. 

3 Qn clerks. of. royal- boroughs neglecting or refuſing a ſeal nd 
- to the commiſſioner elected by the majority of magiſtrates and counſellors, mot 
ing and ſealing a commiſſion to any other perſon, | 364. | 

n any other. perſon than the common clerk of a borough, adi; as ſuch, and 
giving out a commiſſion to any other . than the commiſſioner appointed by the 
majority, ibid. 


On clerk of a preſiding a ds coat en tobe ſheriff 

the perſon elected by the majority of the commiſſioners who produce legal commiſ- 

ſions, or returning any other perſon, 366. 367. . 

On freeholders ſeparating from the majority, and ſetting up any aden a8 
preſes or clerk, other than thoſe choſen by the majority, 314. 

——— On perſons acting as preſes or clerk without being choſen by the majority, 
ibid. 


On preſes receiving the vote of any perſon not ganding upon che roll * up 
by the meeting for election, or not calling for or refuſing the vote of any perſon 
ſtanding upon that roll, 316. 

On clerk to the freeholders neglecting or refuſing to return to the meriff the 

perſon elected by the majority, or returning any other perſon, 318. 

on thoſe who, without being duly elected, act as clerks, and return any aw 
| than the perſon elected by the majority of frecholders, 318. er. eg. 

On ſheriffs not timeouſly iſſuing their precepts to chief magiſtrates of bo- 

roughs, 361. 

On their neglecting or refuſing to annex to the writ the return made by the 
clerk choſen by majority of frecholders ſtanding upon the roll, or annexing a re- 
turn made by any other perſon, 320. 321. 

—— On their neglecting or refuſing to annex the return made by clerk of profiding 
borough, or annexing a return made by any other, 378. 


. Penalty 
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nahi os ſheriff or ſtewart clerk neglecting or refiifirig to inſert the rolls and minutes 
of freeholders in ſheriff's books, or eo give coplesor oxtraBis, or on rad giving out 


© falſe copies or extracts, p. 148. II 
n their neglecting or Wann nu Sede roles 
directed by the court of ſeſſion, 136. 1 

On ſecretary —_—y mo PR Fo Spada Rane ti Nux places of e- 

„deco E ee 5 0 
On perſons nen for not brig enroll or for deing ſtruck off 

the roll, are diſmiſſed, 133. oni þ 0 nn 


On thoſe who tranſgreſs the act of 2d Geo. II. cap. 24. 274. fog. © 


On penſioners for a term of years, or during pleaſure, betinig or aasee aan 
Houſe of Commons, 299. 


Penſioners of the crown ee . or for a pewnthoeey imapabl to be elec 
ted, ibid, | 197, 2Nt 02 . 

Perjury, wilful, perſons convicted of, e 273. DAE 22601 

Perſonal exception, No defence againſt a complaint for ſetting aſide an election on —the 
head of - bribery, that the complainers were barred by „ ee of c cor- 
ruption, 352. 353. 

Plantations, governours of, and their deputies, cannot be nn 5. 

Poll, warrants for, 357. et ſeg. | 

—— 'To whom directed, 360. | FAA eee 

Poſſeſſion, neceffary to the conſtitution of a freehold qualifcation I 59- 2 * et — 
What e 257. 

— — Oath of, ſee Oath, Freeholder. 

Foſt-office, poſtmaſters and their deputies, and other perſons employed under them i in 
receiving, collecting, or managing the revenue of the poſt- office, and all captains, 
maſters, or mates of ſhips or packets employed in conveying the mail to and from 
foreign ports, diſqualified from voting in elections, 277. 


Premunire, penalty of, 124. 
Principality of Scotland, what, 63. Note. 
Privy- council of Scotland aboliſhed, 110. 
Prizes, commiſſioners, ſecretaries, or receivers of, cannot be elected, 294. 295. 
Proclamation for calling a parliament in Scotland, 445. 
—— Por diſſolving a parliament of Great Britain, and calling another, 498. 
Por an election of peers, 45;5.—How publiſhed, 111. 123. 
Protection from diligence, does it diſqualify from electing, or being elected? 66. 
Proxy, prelates and peers allowed to ſend proxies to the parliament of Scotland, under 
certain conditions, 50. 51. 
From one peer to another, to act for him in the Houſe of Lords, 501. 


Proxy 
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Fro ** from A peer of Scotland to another, to vote for him in the eden of the fix- 
teen peers, b. 456.—W at PR ta render it valid, 126. l | 
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3 their ——— l in | the place of oaths, 150. J 

. Qualification of a freeholder, what neceſſary to its conſtitution, 158. er * 

— No objection to a perſon” s being enrolled, that another has been errone- 
ouſly enrolled upon the ſame lands, or has not been ſtruck of, when — of 
them, aps 

— No objection, that a claimant has right only to an undivided ſhare of a 
- blenghor feu- duty, 234. et /eq. 2 

——  — Two twenty-ſhilling lands equal to a forty-ſhillivg land, 172. 

A twenty-merk land, divided into moieties, and veſted in two perſons, 
neither is entitled to be enrolled, 173. 

— Lands proved by a retour to have been extended along with an anal 

rent of one merk to ten merks, a ſufficient qualiſication, 172. 

— Lands mortified to a college, with the reddendo of preces et lachrymae, 
and afterwards fold by the college, give a qualification to the purchaſer, 178. Note ||. 

— The ſon of an elder ſiſter, and two younger ſiſters, ſucceeding to the 
property, as well as ſuperiority of lands, of the extent, or valuation required by law, 
the former not entitled to be enrolled, 1 79- | 

- —— 9ee Adjudgers, Apparent heirs, Charter, Games Entail, Extent, Fiar, Fi M 

ings, Huſband, Infeftment, Liferenter, Poſſeſſion, Retour, Redeemable, Renunciation, Re- 

giftration, Seine, Sutherland, Teinds, Valuation, Wadſet. 


Qualification of peers, fee Peers... 
———— Of commiſſioners of ſupply, . I 8 


— —— Of burgeſſes, 400. et ſeg. 


R 


Redeemable or revocable rights not ſufficient to conſtitute freehold qualifications, e 
cept adjudications and proper wadſets, 226. 

Regiſtration, date of preſenting ſeiſines to the Keeper of the regiſter, and. of their be- 
ing marked in the minute-book, reckoned the date of regiſtration, 221. 222. 

Renunciation of a power reſerved by the granter of a diſpoſition to burden or alienate, 
muſt be recorded a year before the grantee can be enrolled, 227. 

Retour, what, 161. 168. Note 5. 

o objection to it that there were not Fifteen 3 jurors, 17 73. 

None received as evidence of old extent, in queſtions of enrolment, — what 

are prior to 16th September 1681, 166. | 
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Retour 
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Retour does not prove old extent, unleſs it be ſet forth in the valent clauſe, p. 167. 168. 
Mentioning the reſpective values of ſeveral lands ir in 'the deſcriptive clauſe, ſuf- 
ficent evidence of the extent of each, although the who' are jointly retoured in the 
valent clauſe, provided the ſum correſpond with the ſeveral values in the deſcriptive 
clauſe when added together, 168.—What if there: be. 2 mall e 3 r 171 
et ſeq. 


——-— Sufficient to prove old extent, although at its date the lands . A . a. 
| ſubject ſuperior, 174. 


Of church lands, if ſufficient to prove their old extent, 154 et An ah 

. Extract of, from chancery, ſufficient, 17 1. 131 
Returns , ſee Clerk, Indenture, Penalty, Sherif. 

Reverſer, who, 63. Note. 


Is he entitled to be enrolled upon a bare renunciation by the wadſetter? 245. 


— 


8 
Salt, clerks or deputies in office of, not capable to be elected, 295. — — 
— All perſons employed in charging, collecting, levyings or managing the duties of, 
diſqualified from electing, 277. 


geiſine, inſtrument of, when liable to an apparent nullity, need not be . by 
frecholders, 223. 

Service of complaints, how made, 147. 

Shires of Scotland, their order in the rolls of parliament, 306. 

Hou repreſented in the parliament of Great Britain, 17. 

May, for a.time, be repreſented by one who has no ſubſtantial freehold quali- 
fication, 289. | 

——-- Their repreſentatives, how elected, ſce Commuſſioners s from Shires, Election. | 

Sheriffs and Stewarts cannot be elected, 293. 


—— Appoint the diets of election of. commmiſſioners from ſhires, 304. 

M Muſt produce and read the writ of election in the preſence of the freeholders, 
and likewiſe produce the executions of its publication, 305. 

Muſt, immediately after, read, or cauſe to be read, the act. of. 2d George IT. 

cap. 24. ibid. 

Muſt annex to the writ the return. 1566 by the derk choſen by the majority of 

freeholders ſtanding upon the roll, 320. 


——-- Muſt indorſe on the back of the writ the day they receive it, and, within four 
days after, make out, and cauſe to be delivered to the chief magiſtrate of each bo- 
Tough within their juriſdiction, a precept for electing their commiſſioner, 361. 

Muſt annex to the writ.the return made by the clerk of the preſiding borough, 


378. 
b Sheriffs 


So 17 N D EV X. 


Sheriffs anid ſte warts en. D en ul 
Sick or wounded, commiſſioners of, cannot elect, 208-0 1) +4 20UPD EB Ua 


Signamre, what, 222. Dore +1 * t. 390717 C ru tf 3011 1554 (MAAS 1; mp af —— 
Soldiers. f See Arm. Ayumi; Alg nenn adus Lit 560 vill 12— 
Stamps, clerks or depnties in office of, cannot be elected, 29g. 


— All perſons employed in charging, collecting, levying, or managing, the duties 

of, and all perſons appointed for diſtributing of) be, des vir 

State, clerks or deputies in office of 1 of, cannot be __ 295. 

Supply. See Commiſſtoneru f duppiy. 75 

Sutherland, ſhire * its F as to 77  qulifaion of eden. N ar 
n enn a 


D. Ait te 0 0 * {8 
Taxes, or duties impoſed ſince 1692, none concerned in the management of them 
(except the commiſſioners of the treaſury) can be ape 294. 
Teſt to be taken by peers at elections, 118. 119. 
Teinds of a perſon's own lands, if ſeparately valued, and purchaſed FER mY dither 


= go towards a freehold qualification, 202. 

Not neceffary that a perſon whoſe lands are valued at L. 400 \ hae a a to 

* teinds, ibid. 

Can a perſon be enrolled upon the teinds of another's land? ibid 

Threats, if of ſuch a nature as to give juſt ground of fear, a ground for An akide a 
borough election, 2685: t: 

Town penſioners or ſervants cannot vote in borough elections, 345. 

Tranſports, commiſſioners of, cannot be elected, 294. 295. 

Treaſury, clerks or deputies in office of, cannot be elected, 295. 

Truſt, conveyance of for behoof of creditors, does it authoriſe the ſtriking the mm 
off the roll. See Alteration of C Jircumflances. 4 

' ———- Oath of. See Oath. 
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U 
Union of the two kingdoms, 105. 


—— - Of lands, although diſſolved by alienation of a part, infeftment may Riu be 
taken in virtue of the diſpenſing clauſe, 224; et feq- 


V 


Valued rent, what, 181. ef ſeq. 
— — How aſcertained and divided, 183. er ſeq. 


— —-— At what meetings can valuations be divided? 193. 


Valued 


ONT OT „ 

Valued rent, diviſion made by a private moeting / becomes valid if confirdicd by u ſub· 
ſequent legal meeting, p. 193. 10 fte zonν,E- to ronofftimmos bobaraw 19 370 
— Tenants need not be parties to proceſſes of diyiſian, nur ſuperiors, 196. 
-- Diviſions ſuſtained when materially right, although thoſe intereſted in tliem 
haye not been called, ibid- h torn? Jo io ni eviiognb e 2909 ,- 
— — Inſtance of a diviſion ſuſtained. although groſsly erroneous, the land-tax 
having been paid accordingly for twenty years, and no fault being found! with it by 


either of the two parties concerned, 201. 234155110 dict 1 95 ic 2113 75 12 
— — What is the regular mode of dividing ye rent, 197 * 99% vigque 
—, What ſubjects muſt receive a ſhare, 199. {ti 4o 911d} bagkodine 


_—_ 
—— 


— Where the cumulo comprehends lands ng out t before the general valua- 
tion, a part ought to be allotted to the feu- duties, 200. 


———— A valuation of L. 400 ſufficient for enrolment, Meter the lands be re- 
toured to leſs than forty ſhillings of old extent, 22. wh 10 a5xcT 
— A certificate of two commiſſioners, and clerk of an ſufficient evidence 


of valued rent, unleſs redargued by books of ſupply, 201. See Commi/Noners of Supply, 
Victualing- office, commiſſioners and clerks, or deputies of, cannot be elected, 29.4. 295+ 


Wadſet, what, 63. Note f. ; 344% bn 21d 

Proper, entitles to a vote, ibid. 24. 1 90 « ney 

Need not contain a clauſe of che 243. 

- What if the reverſer be allowed the caſualities of ſuperiority to become ne 

before redemption, 243. 244. | 

Of ſuperiority ſuſtained although the WOO be ie 1058 to the inter- 

eſt of wadſet ſum, 245. 5 24 | 

Is it neceſſary that wadſet ſum: be truly DUNG 265. 

Sometimes difficult to diſtinguiſh a wadſet from a redeemable dif, poſition, 
241. e ſeg. 

Wadſetters ceaſe to vote when a declarator of redemption, or a reſignation or renun- 
ciation is obtained by reverſer, 245. 

Way-laying of electors, and enticing them by drinking, or otherwiſe, to keep away 
from an election, grounds for a complaint, 345. | 

Wine licenſes, commiſſioners of, and clerks or deputies in office of, cannot be elected, 
294. 295» 

Writs, how iſſued to ſheriffs, 302. 

——-- How ought they to be tranſmitted ? 303. 

Muſt be read in the preſence of the freeholders at meetings for election, 30g. 


 - 
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